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PREFACE 


This work seeks to follow an organic plan in discussing 
and describing those forms of government which have 
arisen, and those pre-existing forms which have under- 
gone significant change, durmg the last hundred and fifty 
years It is neither a comparative study of separate 
institutions arbitrarily isolated from the body politic, 
nor a piecemeal study of constitutions country by country 
m watertight compartments Thus, there will be found 
no separate treatment of “ Second Chambers ” or “ The 
Executive ” or " Direct Democracy ” ; nor, on the other 
hand, will everythmg that has to be said about the con- 
stitution of the Umted States of America, or of France, 
or of Italy, be found concentrated in one place. The aim 
has been to produce neither a treatise on comparative 
government nor a political gazetteer, but a work which 
places pohtical constitutions and institutions both in them 
historical perspective and m their relationship one to 
another Constitutions are grouped and the mam con- 
stitutional trends are presented in a way whieh seeks to 
be logical without becoming arbitrary Wlnle a chrono- 
logical scheme is generally followed, it is frequently 
departed from m order to give pattern and coherence to 
the theme 

T]p.e book is designed principally for students of modern 
history and contemporary pohtics who wish to give added 
precision to their loiowledge of governmental forms and 
to understand better how and why the various constitu- 
tions came mto being, underwent modification, or were 
^abandoned m favour of other forms. Both the legacy of 
earlier constitutions and the antecedents of contemporary 
ones are discussed. Certam semmal constitutions, such 
as the French of 1793, the Spamsh of 1812 and the 
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German of 1849, though they never effectively went into 
operation, are given detailed notice alongside the veteran 
and successful constitutions of the United States of 
America, of Sweden, of Norway and of Belgium, all now 
well into their second century of continuous validity, and 
recent constitutional creations, the qualities of transi- 
ence or permanence of which have, in moat cases, yet 
to be proved 

An encyclopaedia or concordance of every known 
constitution of the last century and a half has not been 
attempted, nor will every contemporary constitution be 
found to have received attention. Apart from his own 
necessarily personal selection of constitutions for what he 
behoves to be their significance as against others which 
he has left out of consideration, the writer has decided to 
exclude, quite apart from their interest or merits (which 
may be considerable) the constitutions of tiny republics 
or principalities such as Danzig, Monaco, Andorra, Cracow 
or San Marino, the individual constitutions (with a few 
exceptions) of the dependencies of the colonial powers 
and of the member-states of federations, and all forms of 
mternational constitutional machinery. After consider- 
able hesitation he decided to include m the general scheme 
chapters on the government and constitutional develop- 
ment of Great Britain, though conscious of the special 
difficulties involved in attemptmg this withm so small a 
compass. He is conscious, too, of having been somewhat 
cavaher m his treatment of the constitutions of Latin 
America and of the countries of the Balkans, b^t m 
extenuation he may claim that the very people for whom 
these constitutions were designed have themselves pro- 
vided him with a precedent by not paymg overmuch 
attention to them • 

An attempt has been made m the bibhography at the 
end of the book to give reference to at least one reason- 
ably accessible and reliable text of every constitution 
dealt with, and to translations mto English, Erench or 
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German of constitutions the originals of which are not 
in one of these languages The general bibhography lists 
the leading collections of constitutional texts, but separ- 
ately published versions of individual constitutions which 
are not available or complete in any of these collections 
are referred to m the chapter bibliographies. Footnote 
references are not given, but as far as possible all passages 
appearing within quotation marks in the book are 
identified and acknowledged m the appropriate chapter 
bibliographies. 

No mention is being made of the names of the many 
people* whose advice was sought and so generously given 
durmg the preparation of this work, as the writer wishes 
to retam full responsibihty for the degree of accuracy of 
the information and soundness of the judgments set 
down, but he would Idee here to thanle them aU He is 
also very greatly mdebted to his students both in London 
and m Birmingham for acting collectively and perhaps 
unconsciously, from time to time, as the dog upon which 
certain morsels of his material have been tried, to his 
wife for having unflaggingly responded at every stage of 
the work to his demands for opimon and criticism, and 
to Dr R. A Humphreys for having most productively 
read through the final proofs 

A book such as this, covering such a wide field that no 
one person could hope to be the master of more than a 
few small corners of it, cannot hope to escape inaccuracies 
or faulty judgments, but it is hoped that these have 
been^recfUced to a mmimum The writer makes no claim 
to have distilled out of the work every trace of personal 
viewpoint, but, outside the introductory chapter, he has 
sought to avoid broad generalizations, and even there he 
wishes them to be regarded as suggestions rather than 
as dogma He cannot, there or anywhere else, expect 
every reader to agree with the judgments he expresses. 
Indeed, they would be less than judgments if everybody 
did. 



viu Preface 

■ The prefatory remarks to each of the nine parts into 
which the book is divided are not intended as sninmanes 
or paraphrases of these parts, hut seek to present a broader 
perspective than is possible m the detailed chapter by 
chapter exposition. They also aim to explam the group- 
mg of constitutions adopted, and to define and justify the 
use of certain descriptive words and terms which the 
writer has used for labels where he found nothing to 
satisfy him in what he knew of the accepted nomenclature 
of pohtioal science. 

J A. H. 

Khmurton 

TnwiMSBTniY 

GiOVaESTMJlSHIRE 

January 1 , 1939 
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OHAPTBE I 


INTRODUCTORY 

"It is a striking commentary upon the political gemus of 
the Greeks that, while all other great civilizations prior 
to modern times have almost mvariahly rehed for their 
government on some form or other of autocracy, enough 
variation existed among the governments of Ancient 
.Greece for Aristotle, after a study of one 
hundred and fifty-eight different oonstitu- ^IssmaA* 
'^ions, to draw up his famous six-fold 
classification of three good forms and three 
had. It is a tribute both to this genius and to the 
peculiar gemus of Aristotle himself as a political scientist, 
that his classification remained entirely adequate at least 
up to the middle of the eighteenth century, and that it 
contmues to have considerable validity even today. 

It IS true that MachiaveUi, that mcomparable observer 
of reahty, gave a twist to Aristotle’s definition by iTiHTat,iTig 
that sometimes, m order to ^e good, a government must 
also be bad, but his idea of the good was scarcely Platomo 
and 'his imderstanding of evd was acquired from sources 
not accessible to Aristotle Only durmg the last hundred 
and fifty ^ears has the classification of states and forms 
of goijprnment needed to be thrown back into the melting- 
pot, along with most of the states and governments of 
the world themselves, yet even from this meltmg-pot the 
solid core of Aristotle’s conclusions emerged undefiled. 
Hih classification has to be elaborated to cover all the 
permutations and combinations of government today, but 
it does not have to be set aside 

By the middle of the eighteenth century the prestige 
of that New Monarchy whose dazzhng activities had per- 

1 
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suaded peoples to give up their birthright of mediaeval 
universahsm for a mass of pageantry, was wearing ex- 
tremely thin Even before the end of the sixteenth 
century, cracks had appeared The British Interregnum, 
following a half century after the rise of the United 
Netherlands, created a gaping hole which no Restoration 
THH ANorsN home nor grand monargue abroad could _ 
AND mvisibly mend. The eighteenth century 

MONTBSCJTTtBtr , j 

began with the ancien regime, (that this New 
Monarchy had by then become) already on the defensive, 
and, m places at least, pathetically willing to make con- 
cessions m the sphere of government that would" restore 
its popularity while saving its face. Two alternatives in 
constitutional development were in the air Liberahzmg 
an ohgarchy was the process advocated in Britain, whereas 
enhghtening a despotism was the continental tendency. 
Following the impact of Montesquieu (whose Espni des 
Lois appeared in 1748) dt began to be realized that one 
land’s meat might well be another land’s poison, and that 
while certam individual constitutions might seem par- 
ticularly admirable, no one type of ideal state could suit 
all conditions of people and all environments. This theory 
pf relativity m government, which added considerations of 
space and time to those of quality and quantity, was the 
fest major advance in the method of studying and assess- 
ing constitutions since Aristotle 

Concurrent with this new method of regarding con- 
stitutions came a new method of devising thgm First 
appearmg fitfully m the seventeenth century, but be- 
commg epidemic toward the end of the eighteenth, fhe 
written constitution emerged. Before this 

IHD ■WBITa?EN , i ^ n 1 ,1 

ooNstiTOTioN time part oi the fundamental constitutional 
system of a country or state might have 
secured documentary crystallization, but a great deal 
more would not A country’s constitutional history, 
stretchmg back for many centuries, would be punctuated 
with documents of constitutional sigmficance, but no one 
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of them would in itself be a constitution, and the extent 
to which any of them had fundamental vahdity varied 
considerably At one extreme they were scraps of parch- 
ment dependent from day to day upon a king’s pleasure , 
at the other they could be everlastmg compacts between 
the citizens of free commumties, and accepted as such 
by their posterity Between the two came a welter of 
charters, statutes, bulls, treaty clauses, political testa- 
ments, pragmatic sanctions, manifestoes and mere under- 
takings, that had managed to stick hke burrs to the body 
politic on its way down the ages. Ikom the amorphous 
heterogeneity of some of these venerable ragbags it was 
almost a rehef to have the situation simplified by the 
seventeenth-century despot who could point to himself 
and pronounce “ L’dtat, c’est Moi ”, but it was a much 
more aatisfymg remedy to be able to point to one not-too- 
bulky document and to exclaim “ L’dtat, c’est Ik The 
vogue of the written constitution may have brought all 
sorts of troubles in its tram, but it also brought clarity 
and precision to forms of government to an extent not 
previously attamed 

A fresh method of approach toward the meaning of 
pohtioal mstitutions and a new teohmque for definmg and 
codifymg them, greatly facUitated the sweeping changes in 
governmental forms that occurred m so many coimtries 
from the last quarter of the eighteenth century onward 
After centuries of virtual stagnation, country after country 
revised, refurbished or rejected its tradi- swebpino 
tional, constitution The thirty years from oonstittt- 
1776 to 1806 saw important changes in the ohanghs, 
government of the British colomes m North I'JTe-isoe 
America (both m the thirteen colomes which m this period 
bedame independent, and in Canada), of British India 
(where the special position of the great East India Com- 
pany was mvestigated and re-defined), of Sweden, of 
France (as well as all those neighbourmg countries that 
feU into the sphere of influence of the French repubhc 
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and of the empire that succeeded it in 1804) and of 
Ireland (who both regained and once more lost her 
legislative independence during this period) The Haps- 
burg dominions remained impervious to change, despite 
the aufgeMarte stimulus of Joseph II, England resisted 
all attempts to jerk the clock either back or forward m 
the governmental field, and time ticked away with its 
traditional phlegm despite both George III and Tom Paine , 
Spam and Prussia contmued to rest upon faded political 
laurels, though on the eve of great changes ; Russia 
passed from Catherine through Paul to Alexander still 
eonvmced that governmental reorganization, 'though 
good for other countries, was not an article for import ; 
the BaUians stiU slumbered under the unregenerate 
domination of the Subhme Porte By contrast with these 
changes and counter-changes, two archaic survivals of 
names that had once meant much both in politics and 
m government, disappeared from the stage durmg this 
period In 1798 the Venetian Repubho, whose oligarchy, 
m its latter days at least, deserved few of the tears that 
were shed at its passing, and m 1806 the Holy Roman 
Empire, at whose passmg no tears at all were shed, were 
swept mto discard before the hand of constitutional 
revision could touch them, but the crowned republic (or 
elected monarchy) of Poland produced, m the throes of 
partition, a new model written constitution as her pen- 
ultimate gesture. 

The conditions which opened the floodgates of con- 
stitutional change during the last quarter of the eighteenth 
century, and which have contmued to open and close 
them at irregular mtervals durmg the last hundred and 
fifty years, varied widely from generation to generation 
and are not safe subjects for generalization. Nor 
A&KNcrBs are those which have produced the mote 

OP OHANGB contmuous but less impressive trickle of 
piecemeal amendment and gradual replacement in those 
countries which succeeded m avoiding complete remodel- 
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ling. Motivating forces have been many, but perhaps' 
two that may be smgled out, not only for their significance, 
but also because it is easy to overlook them when prob- 
lems are approached from the institutional angle, are 
economic pressure and considerations of foreign poficy, 
often acting together or upon each other The impact of 
Locke and the contractuahsts, of Rousseau and the idea 
'of the general will, of Bentham and the principle of utility, 
of Hegel and Owen and Marx, must not be forgotten and 
is not lilioly to be, but it must also be remembered that 
constitutional upheaval m Prance at the end of the 
eighteenth century followed pohtieal aUiance with rebels 
against royal tyranny and oligarchic privilege, in which 
cause Prance’s financial exhaustion was completed and the 
resistance of her rulers to radical demands for changes 
decisively lowered, and that the even more complete up- 
heaval m Russia early in the twentieth century followed 
the conclusion of a pohtieal entente with two great de- 
mocracies and the complete economic prostration caused 
by two years of devastating but indecisive warfare as a 
member of this entente An autocracy or an ohgarchy that 
chooses political alhance with a country or countries 
possessing democratic forms or tendencies in government, 
appears to stand in great danger of constitutional upheaval, 


for the aUianoe is a tacit admission that 
democracies can be strong and are diplo- 


FORBIGN 
POLICY AlTD 


matically acceptable as equals Of course, 
where a small liberal or democratic state has 


BOONOMIO 

PEmasmui 


to accept ;^ohtical alliance with a great power of autocratic 
governmental tendencies (or refuses such an alhance when 
preferred) its own free mstitutions stand in danger, but 
this type of situation rarely arises, and when alhes are 
approximately equal in power and prestige the prevailing 
drift IS toward and not away from hberty and demo- 
cratization. Successful war, too, tends to carry elements 
of the pohtieal mstitutions of the victor states even into 
the unannexed and unoccupied territories of the losers, 
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and into suitably impressed noutral countries as well. The 
classic example of this is, of course, the spread of the 
constitutional ideas and devices of revolutionary France, 
but the influence of the pohtical institutions of the victori- 
ous democracies of the war of 1914-18 upon constitutional 
changes throughout the world (but particularly in the 
defeated countries and among the peoples liberated by 
their break-up) was equally striking The contemporary 
phenomena of the spread without the aid of alliance or 
war of authoritarian institutions of fascist tendencies, and 
of the failure of soviet tendencies to spread except most 
spasmodically, are less easily explained along such lines. 
Earher cases of the efEect of the spontaneous emulation of 
a country’s form of government by impressionable though 
remote peoples, m the hope of matching its achievements, 
are many, from the copymg of sahent features of the 
Umted States constitution throughout Latm America to 
the adoption by Japan m 1889 of a western constitution 
closely modelled upon that of Prussia, followmg the 
dazzhng successes of that country m the sixties and 
seventies in both the national and the international sphere, 
while the black-balling of a constitutional system such as 
Soviet Russia’s has suffered, finds parallel in the universal 
aloofness that was exhibited for half a century toward the 
example of the French Jacobm constitution of 1793. 

An interestmg recent change has been the formal 
democratization of the constitution of the Union of Soviet 
Socialist Repubhcs, closely foUowmg a diplomatic alliance 


with democratic France, while CzeohoslovakiET remained 
ooNSTiTu- ^ democracy m the face of the heaviest 

iioNAi pressure and amid a sea of authoritarian and 

TAOEma semi-authoritarian states partly under the 
stimulus of her alliance with Prance and of the goodwill 
that she beheved Britam extended toward her principally 
because she was a democratic state Most strilong of all is 
the constitutional tacking that has been indulged m by 
the Pohsh ship of state since Poland agam became an 
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independent nation Reborn into a world about to be' 
made safe for democracy under the fourteen-pointed star, 
she carried the Wilsoman birthmark m the shape of her 
“ httle constitution ” of 1919, and even the rugged 
Pilsudski consented to beat the sword of his dictatorship 
into a share m the government of a neatly balanced 
democratic state , by 1921, when she adopted a full- 
length constitution, she was already within the Ikench 
pohtical orbit (she had concluded an ahiance with Prance 
and a French military mission had lent unction to “ the 
miracle of the Vistula ”) and this constitution was m 
spirit, and in many places to the letter, a faithful copy of 
that of the Third French Republic , then came an m- 
tensification of her anti-Russian phobia and a rapproche- 
ment with Germany, leading to a movement for “ strong 
government ” that brought Pilsudski agam mto the hme- 
light with the coup d’dtat of 1926, and the constitution 
was amended to increase the powers of the executive and 
decrease those of the legislature , next followed Italian 
economic and ideological penetration in Poland, and a 
“ Non-Partizan Bloc for co-operation with the Govern- 
ment ” appeared as an alternative to unrestricted party 
strife, while after 1930 the no-party state (a variation on 
Italy’s one-party state) was advocated as the only solu- 
tion to Poland’s difficulties , the pressure of a new regime 
m Germany had not been felt for long before Poland’s 
constitution of 1936 was published, with its semi-diota- 
torial head of the state and its emasculated legislature , a 
new isolatiomsm imposed by the necessities of the inter- 
national situation has smce then kept Poland aiming at a 
middle constitutional way between fascism and democracy, 
without any decisive trend m either direction, but such 
IS the sensitiveness of her pohtical mstitutions to the 
exigencies of foreign policy, that it may well be events out- 
side rather than mside Poland which wdl tip the balance, 
unless she succeeds in prolongmg mdefimtely her tight-rope 
walk, as did the old Poland for so long between monarchy 
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SUSOBPTI- 
BELITT TO 
OUTSIDE 
INTTiUBNOES 


and republicanism, and even between law and anarchy 
Countries of great and varied natural resources and 
relatively remote geographically from other great powers, 
tend to be least susceptible to considerations 
of foreign policy and of economic urgency in 
then- constitutional development The best 
example of such a country in the contem- 
porary world is of course the United States of America,' 
but the Umon of Soviet Socialist Republics is potentially 
m a similar position and the British Dominions of Australia 
and New Zealand possess at least features of the same 
impermeabdity It is entirely absent from the crowded 
states of Europe and of South America, nor can any part 
of Africa, or of Asia apart from the Soviet Union, be said, 
after recent events, to possess any degree of immunity 
from such gusts from without Only a very complete 
self-sufficiency (which, under the name of autarchy, 
certam countries of considerable economic and strategic 
vulnerability have recently been attempting to achieve) 
or a very complete self-satisfaction (which one or two 
peoples seem to possess by nature and which certain 
other pepples have latterly had instilled into them by 
every art known to the pubhcist and the propagandist) 
would seem to provide the hope of such immunity to the 
great majority of the countries of the world today In- 
deed, whatever may happen m books, m the great World 
pohtics and economics cannot be kept out of government, 
nor should they be Forms of government distilled from 
unadulterated political theories have either to be l^id up 
m heaven or find themselves laid out on earth Countries 
which scorn to borrow political ideas and devices that have 
already been tried elsewhere, stand m danger 
of mstitutional atrophy, just as those winch 
adopt them slavishly tend to suffer from 
institutional mdigestion. The free exchange 
of information concernmg governmental forms and ex- 
periments that the modern world provides through the 


CONSTITU- 

TION'S 

DERIVATIVB 

AND 

INDIGENOUS 
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printing press and its new and formidable visual and voeal* 
allies, makes impossible the development in isolation of 
any governmental system, such as was general in the 
ancient world, not unusual in mediaeval tunes and not 
unknown in the early modern era It is no good declaring 
that your iustitutional ideology is not a commodity for 
export, or that other peoples’ may not be imported 
These thmgs have a habit of getting around Whether 
this tendency toward derivation (which, from various 
motives, has been a characteristic of modern constitutions 
ever smce the American colonists drew arresting and un- 
orthodox conclusions from British institutions as they j 
saw them and re-exported these conclusions all over the 
world) has produced more satisfactory and appropriate 
forms of government than those developed from their own 
resources by, for mstance, the Chinese, the Japanese, the 
Aztecs and the Enghah before the sixteenth century ad., 
must remam a matter for argument and for the examina- 
tion of mdividual oases It is not m itself a criticism of 
Germany’s Thud Beiok that it owes nothing to the Holy 
Roman Empue but much to Signor Mussohni’s, or of the 
“ Thud Greek Civihzation ” of Geneial Metaxas^that it is 
a far and unheeded cry from the Athens of Pericles If the 
governing principles of fascism jump the Alps and eventu- 
ally seep through to the Puaeus, they are not damned by 
that" fact m itself. The Thud Greek Civilization, or any 
other, can hold up its head if it is thud-hand but not if 
it IS thud-rate, which brmgs the wheel full eucle back 
to Aristotle, who may be said to have 
uttered the last as weU as the first word on 
the subject’ “The best government must 
necessarily be that which is administered by the best 
(men ’’ When for purposes of study and classification 
institutions are isolated and analysed, and dealt with 
apart from then human admmistrators, this sobering fact 
has always to be remembered, that they have neither a 
begiiming nor an end m themselves. 
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PART I 

REVOLUTIONARY CONSTITUTIONS — 
THE SPONTANEOUS STATE 



Bevolutionary Constitutions — The Spontaneous State 


It IS more than significant that the first comprehensive written 
constitutions of the modern world were all followed immediately 
by, or followed immediately after the rejection of monarchical 
institutions They were all the children of revolution, and the 
new state organizations erected by the successful revolutionaries 
were all spontaneously republican in form A few years before 
1649 a republic was undreamed of in England, as it was as late 
as 1791 in France and 1774 in America Yet the Agreement of 
the People, the first attempt at a written constitution in the modern 
sense (the Instrument of Oovernment a few years later, was a 
much more elaborate attempt) is republican m form, as are the 
eleven state constitutions drawn up in the revolted American 
colonies of Great Britain after the Declaration of Independence 
(Rhode Island and Connecticut made do with amending their 
colonial charters), and as are the French constitutions of 1798 
and 1795, though the first French revolutionary constitution (that 
of 1791) contented itself with putting monarchy in chains 

This first general constitutional era of the modern world, the 
last quarter of the eighteenth century (for previously constitutional 
endeavour and achievement had been sporadic and isolated), may 
thus be characterized as one of the spontaneous growth of re- 
publican institutions — republics one and indivisible as in the 
unified British Isles of the Instrument of Government and wi the 
France of the Year III , republics various and (eventually) 
federated, as in the United States of the Articles of Confederation 
and the Federal Constitution • 

Their republicanism (with one or two striking exceptions) if 
not their spontaneity, were reflected in other constitutions devised 
in Europe and America during or just after this era 
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THE insriTED STATES OE AMERICA AND THE 
FEDERAL CONSTITUTION 

Had tke Federal Gonstitution. of the United States 
emerged still-born from the labours of the Philadelphia 
Convention of 1787 , had the eloquence of Hamilton, 
Madison and Jay in The Federalist fallen upon less 
sympathetic ears , had Mr 0. A Beard’s “ determined 
mmority ” been less pertinacious, less skilful, or less 
lucky, and ratification been refused by the 

“ ^ iin*ibiNsio 

separate states, this constitution would, vALxna of 
nevertheless, deserve the careful attention umiaD status 
of students of government as the first 
written and comprehensive constitution of modern times 
devised to operate in a national sphere, framed by a 
nationally representative constitutional convention, de- 
fimng the structure of a popular as well as of a federal 
government, and capable of operatmg throughout a large 
and (by the standards of those days) reasonably well 
populated territory It would occupy a place in history 
and m the commentaries alongside the Instrument of 
Government and the Frankfurt constitution of 1849 
Though equally unsuccessful for unmediate purposes it 
migljt ultimately have proved equally semmal 

But as a constitution which was adopted and almost 
immediately put into operation, and which has remamed 
m operation virtually unchanged as to 
text not only throughout the territory for irNiuvAii,BD 
which it was designed (with one short break), 
but extended to a territory many times greater m size 
and population, for a hundred and fifty years, it acquires 
a significance almost unrivalled among constitutional 

13 
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documents Wiiether such longevity be regarded as a 
virtue or as a vice in a constitution, it at least invests 
the American constitution with the glamour of being 
one of the first (perhaps also one of the last) wonders of 
our present civilization While France, the prodigal, ran 
through twelve distinct fundamental constitutions be- 
fore finding unexpected durability in the three-piece 
reach-me-down of 1875, the United States of America 
continued to cut an ever-increasing figure m the world m 
the constitutional garb of 1787, patched here and there, 
shmy m places, but holding together remarkably well for 
an eighteenth-centm-y creation amid the styles and stresses 
of the twentieth century 

This first of modern national constitutions to set out 


comprehensively the structure of government in one 
document did not spring fully framed from the American 
Revolution hke Athene from the brow of Zeus, Just 
as the Stamp Act is no adequate startmg-pomt for the 


BVOIiVBD 
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revolution itself, the constitution was 
evolved from the experience of the Anglo- 
Saxon people m two hermspheres and 


through several centuries, an experience enriched from 


time to time by wider contacts and by profound comment- 


aries from withm and from without. 


The very need for an effective national government 
operating throughout aU the thirteen “United” States | 
was by no means umversally felt, and the splendid mitial ' 
enthusiasm that found voice in the Declaration of Inde- 


pendence rapidly deteriorated into the cautious particu- 
larism that brought forth the mouse of the Articles of 


TH33 
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Confederation a year later, and the even 
more grudgmg spirit that delayed their 
commg into operation for another four 
years When at last, in 1781, Maryland 


ratified the Articles and they beoame effective, surviving 
enthusiasts might cry, “This day we are become a 


Nation ”, but this was very far from being true. 
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The Articles sought to replace the authority of Great 
Britain by some general form of government for the 
thirteen states that would offend none of them They 
set up what was admittedly not a national government, but 
only a league of friendship, and declared (article two), 
“• Bach state retains its sovereignty, freedom and mde- 
pendence, and every power, jurisdiction and right which 
IS not, by this Confederation, expressly delegated to the 
United States m Congress assembled ” The powers 
delegated were so meagre that Washmgton promptly 
pomted out • “ Without a oontroUmg power m Congress it 
will be ‘impossible to carry on the war”, whde Alexander 
Hamilton urged, “ We ought, without delay, to enlarge 
the powers of Congress ” The states, large and small, 
were equally represented in Congress, but there was no 
effective executive organization, no president, no national 
courts and no military or financial power. Congress could 
only recommend legislation to the states, and could only 
requisition momea and armed forces The states were 
qmte at hberty to ignore its recommendations and dis- 
regard its requisitions 

This weakness was made more and more evident every 
day m the period of depression that followed the peace of 
1783, Congress proved entirely inadequate to deal with 
the many post-war problems that assumed national pro- 
portions. “ What a triumph for the advocates of Despot- 
ism to find that we are mcapable of governmg ourselves ”, 
cried Washmgton, and he described the Confederation m 
178^ as A half-starved, hmpmg government, always 
upon crutches, and tottermg at every step ”.v> 

Such a state of chaos could not but arouse a growing 
agitation for more effective government Concerning the 
nature of such a government there were 
differences, but there was at least a consensus nffMOTivE 
of opimon m favour of a government that 
would be able to force Britain and Spain to 
fulfil their treaty obhgations, and to fix with authority the 
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disputed state boundaries, wliile beyond this general desire 
there was that of the various interests in the states to 
which the Articles were directly adverse, and it was these 
interests that drove matters to a head A trade conven- 
tion between Virgmia and Maryland had met at Alex- 
andria in 1786, and out of this grew the Annapolis Conven- 
tion of 1786, to which all the states were invited to discuss 
common commercial interests, and to which five actually 
sent delegates. In this convention it was proposed that 
Congress should call a general convention to revise and 
make more effective the Articles of Confederation To 
this Congress agreed, and twelve of the thirteen states 
appointed delegates to meet in convention at Philadelphia 
m 1787 


PHXCiAJJHLPHlA 
aojrvHNTiorr 
OP 1787 


Unable to amend the Articles by legal means through 
the meffective government set up by them, the classes 
and mterests m the thirteen states most 
adversely affected by their madequacies 
thus tried first to supplement them by means 
of trade conventions, and then set about sweeping them 
aside entirely in a general convention assembled for the 
ostensible purpose of considering then revision Thus by 
circuitous means did the Umted States come seven years 
later to adopt the suggestion put forward by Tom Fame 
m his Gnsis Extraordinary “ Let a contmental conference 
be held to frame a contmental charter, drawmg the Ime of 
busmess and jurisdiction between members of Congress 
and members of Assembly, always remembering that oui^ 
strength and happiness are contmental, not proifeioial 
We have every opportumty and every encouragement to 
form the noblest, purist Constitution on the face of the 
earth ” 

Directly the convention opened it was perceived that 
DIVISIONS nothing approachmg unanimity could be 
m THE reached without a bitter struggle among the 

OONVUinCION . J, , ° 

various tactions There were three funda- 
mental divisions the large states agamst the smaU. 
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states , the eastern regions against the western territories , 
the southern states against the northern states The last 
of these divisions was thought little of at the time and 
was easily eliminated by a compromise, though Madison 
warned the convention that “ The great danger to our 
general government is the great Southern and Northern 
interests of the contment being opposed to each other 

At the outset several plans were brought forward 
by the various interests There was the Virginia plan, 
advanced by the larger states and ainung at a oonsoh- 
dated union , this was given to a committee to discuss 
Then came the New Jersey plan aiming at a strictly 
federal imion with full protection of states’ 
rights, as advocated by the smaller states , plans 
this plan was defeated by a substantial 
majority of votes Individual plans were also put forward 
by Charles Pinckney and Alexander Hamilton, the latter 
bemg modelled upon what Hamilton considered to be the 
best feature of the British constitution Pmclmey’s plan 
was shelved and Hamilton’s proved distasteful to the 
convention. “ The gentleman from New York has been 
praised by everybody He has been supported by none ”, 
remarked J ohnson of Connecticut 

Pmally, after a series of important compromises had 
been agreed to, the result of the convention’s deliberations 
was' turned over to a drafbmg committee 
The various documents made use of m com- dbajtting 
mittee mcluded the Articles of Confederation 
themselves, the amended and mutilated Virgmia Plan 
(representing the views of the convention), the New 
Jersey and Pinckney plans (intact, but without any re- 
commendation from the convention) and the various state 
constitutions The draft returned to the body of the con- 
vention was, after fresh amendment, adopted on Sep- 
tember 17, 1787 

The constitution in its final form was divided mto seven 
articles, each sub-divided mto sections The first article 
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deals with the federal legislature and the restrictions 
placed on the states , the second with the election of the 
head of the executive and with his powers , the third with 
the judicial power, its range and mode of exercise , the 
fourth, fifth, sixth and seventh with miscellaneous matters, 
including means of amending the constitution and condi- 
tions for its ratification by the several states. 

The fundamental origms of tins document are undoubt- 
edly to be found m British constitutional history and 
practice , so much mdeed of the British system was 
embodied that a member of the convention protested 
“ We are always following the British constitution, even 
■r. r. whcn ths reason for it does not apply 
BMTiaH Though it is not impossible that something 

CONSTITUTION been borrowed without acknow- 

ledgment from past experiments in England, notably the 
Instrument of Government of 1663 (a rigid written con- 
stitution, a supreme law of the land partly inspired by the 
ideas of Harrington) , by far the greater part of the debt 
is to the actual working constitution of Britain as the 
Americans saw and understood it in 1787 or had experi- 
enced its operation m their own lives 

The sources of their knowledge of the British con- 
stitution are important . they saw it through the eyes of 
Locke, who envisaged government as a contract having as 
its fundamental aim the preservation of property, -and 
described the British constitution of the Revolution 
Settlement as such a contract , they saw it through the 
eyes of Blackstone, who described it from a strictly legal- 
istic aspect, and who, in explammg its theory, did not take 
mto account its more recent development in practice ; 
they saw it through the eyes of Montesquieu, who found 
m the separation of powers which he imagmed to be the 
chief characteristic of the constitution, the basis of British 
freedom and good government Also, they had gamed 
experience of the British constitution in their dealings 
with Britain since the revolution as well as under British 
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colonial administration, and in the latter they had seeh 
an uncontrolled executive exercismg a veto, aided by 
officials who were not responsible to the legislature. The 
particular slant from which they viewed the British con- 
stitution conditioned their adaptation of it to meet then 
needs, and moulded then apphcation of the notions they 
had acquired from the law and institutions of the British 
monarchy to the novel cncumstances of their new republic. 
The state constitutions ftamed after the Declaration 
of Independence, and themselves substantially modelled 
after the old colomal charters, were, nevertheless, the im 
mediate, som’oes of the federal constitution of 1787. Many 
of its clauses were consciously copied from dbbt to 
them, often word for word, and although ooloniai. 
most of the ideas behmd these constitutions statb oon- 
go back much further than 1776, the ex- ®™wtion 8 
perience of the mdependent state governments had given 
these additional force and vahdity, or, alternatively, had 
underlined their inadequacy 

The bicameral system had been adopted by all but two 
of the states, and the names Senate and House of Repre- 
sentatives were in general use It is therefore less remark- 
able that these appeared m the federal constitution than 
that its supporters were at such pams to justify bicameral- 
ism “ Such an mstitution as the Senate may be some- 
times necessary as a defence to the people against then 
own temporary errors and delusions ”, wrote Hamilton m 
The Federahst Jefferson, returnmg from France after the 
adoption of the constitution, protested to Washmgton 
over breakfast against the existence of two houses m the 
federal legislature. Washington is said to have met his 
protest with the question, “ Why do you pour that coffee 
mto your saucer?” “To cool it”, rephed Jefferson 
“ Even so ”, commented Washington, “ we pour legisla- 
tion mto the senatorial saucer to cool it ” A footnote for 
the social as well as for the constitutional historian 

The prmciple of having different bases of representation 
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for the two houses was, as a compromise, taken from the 
constitution of Connecticut (one of the two continued 
colomai charters) after the states represented in the con- 
vention had been equally divided as to whether they 
should adopt the Virginia plan (one house elected directly 
by the people and the other chosen by members of the 
first from among nominees of the state legislatures) or a 
single chamber elected by the individual states. Since 
1699 Connecticut had possessed a lower house representing 
the separate townships and an upper house elected by the 
people, so it might be thought that a simple adaptation 
of this was the true origm of the system moorporated in 
the federal constitution, but Hamilton, in The Federalist, 
was at pains to point out that the comitiae of Ancient 
Rome the Comitia Gentunata and the Oomitia Tributa 
— voted on the basis of centuries and citizens respectively, 
“ yet co-existed for ages 

The office of President of the United States was 
modelled on the positions of the various state governors, 
and practically all the clauses concerning the executive 
headship are copied from state constitutions, while the 
Vice-President’s functions correspond exactly with those 
of the Lieutenant-Governor of New York State under the 
constitution of 1777. 

The judicial system was largely adapted from those of 
the states, moludmg the principle, previously imported 
from Britain, that federal judges should hold office durmg 
good behaviour The remark made in The Federalist 
concermng this section well sums up the general attitude 
of the framers of the federal constitution toward the state 
constitutions “ Contrary to the supposition of those 
who have represented the plan of the convention in this 
respect as novel and unprecedented, it is but a copy of the 
constitutions of New Hampshire, Massachusetts, Peimsyl- 
vama, Delaware, Maryland, Virgima, North Carolina, 
South Carolma and Georgia, and the preference which has 
been given to these models is highly to be commended ” 
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Eyen the first ten amendments to the constitution ofi- 
1787 consisted of selections from the bills of rights of the 
several state constitutions. The most sohd 
origmal work of the convention has been work of thh 
judged to be the statement of the powers of 
Congress and the definition of the sphere of the federal 
judiciary, and even here the previous experience of state 
governments had been of assistance. The method of 
electmg the President was almost the only feature of the 
constitution entirely without any precedent m the states, 
and although it met with less criticism in the convention 
than mapy long-tested prmciples, it was the first thing to 
break down in practice and to require replacement 

But whatever its debt in detail to the state constitu- 
tions there was httle or no slavish copying. The division 
of the legislature into two parts, with different bases of 
representation, is an example of those thmgs which were 
adopted primarily to fill practical needs of the time The 
fact that such a system had been m force m Connecticut 
and in ancient Rome was of mmor account , it was u.sed 
because it was found to fit m as a compromise between 
the mterests of the larger and of the smaller states 

Masterly drafting made of the federal constitution of 
1787 a document, m the opimon of Lord Bryce, “ superior 
m techmque to all subsequent written con- 
stitutions ”. In clear and simple language 
it carries out the stated aims and objects of 
its framers The preamble havmg affirmed the potency 
and coherence of the new American nation, the body of 
the constitution confines itself almost entuely to definmg 
the scope and settling the shape of government it is setting 
up Its task (accordmg to a pronouncement of Marshall’s 
Supreme Court in 1816) had been simply “ to estabhsh 
three great departments of government, the legislative, 
the executive and the judicial departments. The first was 
to pass laws, the second to approve and execute, and the 
thu’d to expound and enforce them ” It does not attempt 

0 
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to catalogue the rights of man and it puts forward no 
fundamental claim to be self-evident. 

The text concentrates upon achieving the four primary 
avowed objects of its framers with a mmimuin of 
verbiage. Vigour and efficiency of govern- 
ment were secured by means of the strong 
executive of Article II, and the independence 
of each of the three departments by means of the separa- 
tion of powers and system of checks and balances elabor- 
ated in Articles I and III , dependence of the government 
upon the will of the people was provided for by making all 
executive authority elective and by arranging for frequent 
elections , the safeguarding of the liberty of the individual 
citizen was made doubly sure in the first ten amendments, 
the promise of which alone made ratification certain, 
although the statement of rights made m these amend- 
ments was not considered necessary by the convention, 
Hamilton asserting that the preamble constituted a 
sufficient bill of rights. 

The federal nature of the government that is being set 
up IS made clear The existence of the separate states is 
plainly presupposed , in fact it was asserted 
at the time that, under the constitution “ if 
the governments of the separate states were 
abolished . the general government would be com- 
pelled to reinstate them in their proper jurisdiction”, 
and Chief Justice Marshall later declared . “No political 
dreamer was ever wdd enough to think of brealong down 
the hues which separate the states, and of cofhpoundmg 
the American people into one common mass ” * 

Nevertheless, its framers did not regard the constitu- 
tion as merely a treaty or compact between tl\,e separate 
states, the latter retammg aU their sovereignty Quite 
apart from the variously mterpreted preamble, Article VT 
of the constitution declares it to be the supreme law of the 
land This is of vast importance, and the strength of the 
document hes mamly in this declaration, coupled with the 


A TRULY 
TnUERAL 
SYSTEM 



The United States of America 


23 


givmg to the federal authority (Article I, section 8) not'" 
only the right to raise taxes, pay debts and provide 
defences, but to “ make all laws necessary and proper to 
this end ” A form of wording is thus used which makes 
the power granted capable of being very widely mter- 
preted Added strength comes from the coercive power, 
the direct authority given to the federal government over 
the citizens of the several states “ Nothing ”, thought 
Bryce, “ has done more to give cohesion to the American 
federal system ” 

Though by 1827 John Marshall had begun “to fear 
that our 43onstitution is not doomed to be so long hved as 
its real friends have hoped ”, there were 

^ , MAES 01' 

many m 1787 who were pessimistic about impbemae- 
the permanence of the work of the conven- 
tion. Even Hamilton admitted, “ I know 
nothmg to exempt this part of the globe from the calam- 
ities that have befallen other parts of it ”, and Gorham, 
asked “ can it be supposed that this vast country, includ- 
mg the Western territory, wiU, 150 years hence, remain 
one nation ^ ” That this “ horse-and-buggy ” constitution 
still remained m force for the whole nation a hundred and 
fifty years after the convention of 1787, is perhaps due as 
much as anythmg to the fact that the constitution was 
drawn up as “ a layman’s document, not a lawyer’s docu- 
ment'” Though it IS dangerously lackmg m precision m 
places, the fact that it confines itself on the whole to 
laymg down general rules has allowed it to be moulded 
(admittedly with a time-lag and often most reluctantly) 
to, meet the new needs of the mneteenth and twentieth 
Oenturies The federal constitution survives today bent 
and not unbattered, but if it had been given the complete 
and* detailed rigidity of some written constitutions it 
would assuredly have broken on the wheel of time, per- 
haps even before the Civil War 

But the constitution was, as are all human mstitutions, 
the child of its age The fetish of the separation of powers 
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Vas at its height when it was drawn up , Northerners 
as well as Southerners found it possible to recognize and 
provide for the existence of slavery in many 

CONSTITUTION ^ . i i . 

THE oHiLD OF of tli6 stfites j it wQiS Hot tliougiit necos- 
ITS AGE mdced the convention might have 

found this too much for it to accept) expressly to deny 
the right of secession , industrial development was 
shght , mter-state commerce was a mere trickle , nation- 
wide railways, road systems and air transport were un- 
dreamed of , the population of the whole country was 
less than half that of New York City alone today Defects 
and deficiencies from a present-day point of view must 
mevitably be found m the document Though its framing 
and adoption did oertam things that had never been fully 
achieved before m the sphere of government, Idee applying 
a democratic form of government to a large territory 
(previous democracies having all been small both in area 
and population) and showmg that federalism was practic- 
able m a large state (all precedents again being small 
states and their federalism rarely complete), the conven- 
tion’s clairvoyant gifts were practical rather than occult 
Therefore, though today the constitution of the United 
States is the oldest and probably even now the most 
successful written constitution m the world, it is also to a 
certam extent but a venerable fossil of the ideas and 
horizons of a distant age How could it be otherwise 
It was created for a mere hundred thousand square miles 
of inhabited territory , it now has to serve two million 
square mdes, three-quarters of it thickly populated. It 
was devised for a population of under four millions, five- 
sixths of which hved m rural areas or small towns, while 
now there are over one hundred and thirty milhons, over 
one-third m towns of more than 26,000 inhabitants. The 
population of the Umted States was then predominantly 
of British stock ; today this is by no means the case, while 
over ten m il lion are of African descent. It was then a 
country of people hvmg mainly by agriculture, fishing 
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and small trading, with few people excessively poor and 
very few excessively rich , today more than half the 
population hves from manufaoturmg, mming, commerce 
and transportation, while every degree and extreme of 
poverty and riches are to be found in the United States. 

• The fact that social and economic conditions, and 
hence political needs, have tended to change with great 
rapidity m the Umted States ever since 1787, has made it 
necessary to explore every means of modify- 
mg and re-mterpretmg the federal constitu- 
tion, a document dehherately framed to 
resist alteration except by a most elaborate and tedious 
process The framers of the American constitution aimed 
to set up “ a government of laws and not of men ”, but it 
has been the experience of the United States, as of other 
countries, that those who carry on a government can and 
do remould its constitution nearer to then hearts’ desire 
However rigid it may be, however few the formal changes 
appealing upon its face, in its workmg it gradually begins 
to reflect the hkeness of a new conception of thmgs Prom 
Washmgton to Jefferson, from Madison to Jackson, from 
Van Buren to Lmcoln, from Grant to Wilson, from 
Roosevelt to Roosevelt, the government of the United 
States under the constitution undergoes great changes, 
yet its face is barely changed at aU The Federalist, De la 
ddmoci atie en Amdnque, The American Commonwealth and 
The American Political System describe m many respects, 
four differejj.t constitutions of the United States, yet the 
document was fundamentally the same m 1787, m 1835, 
m 1889 and in 1933. 

Of the three main agencies of change (by amendment, 
by interpretation and by the growth of con- 
ven-Cions) only the first has left its mark upon 
the document itself, yet only by the use of 
aU three of these planks has the chasm of rigidity been 
bridged 

The most obvious but also the most difSoult has been 
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the official method of amendment This method is slow 
and moertam ; between 1787 and 1937 only twenty- 
one amendments were adopted, and the first ten of these 
came m masse two years after the oonstitn- 

OONSTITir- 1 mt 

TioNAi tion was inaugurated These ten amend- 

AMBNBMiiNT ments gave positive affirmation to freedom 
of rehgion, of the press, of speech, of assembly and of 
petition, declared all rights not given to the Umted States 
by the constitution to remain with the people, and sought 
to protect the citizen agamst the dangers of judicial 
tyranny An extension was made to this “ bill of rights ” 
m 1798 by an eleventh amendment which slightly limited 
the scope of the jurisdiction of the Supreme Court. In 
1804 a twelfth amendment, arising directly out of the 
confusion of the presidential election of 1800 substituted 
a better method of electing the President and Vice- 
President “ Anything can be altered which experience 
proves may be better established ” Hamilton had written 
m The Federalist. 

Between 1804 and 1866 the text of the constitution 
remained static, but between 1866 and 1870 three amend- 
ments were added to register the result of the Civil War 
and to end the possibihty of conflict over slavery and 
secession The thirteenth amendment abohshed slavery 
m the Umted States ; the fourteenth gave the vote to 
freedmen, strengthened the authority of the Supreme 
Court, domed the Calhoun doctrine of state sovereignty 
and excluded the Confederate leaders from office ; the 
fifteenth re-affirmed the fourteenth with regard^to the 
enfranchisement of the ex-slaves. 

Then came another thirty -three years of status, 
followed by a fresh crop of amendments, four m seven 
years (1913-20), one of which (as had the twelfth^ im- 
proved electoral machmery, while the other three reflected 
the general acceptance of certain principles of public 
finance, social welfare and representative government 
entirely ahen to the eighteenth century, but which had 
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gamed momentum m the nineteenth. The sixteenth , 
amendment (1913) provided for the imposition of a federal ( 
mcome tax , the seventeenth (also in 1913) reformed the 
method of electing Senators by giving the people a direct ' 
choice and tailing the election away from the state legis- > 
latures ; the eighteenth amendment (1920) imposed the 
prohibition of mtoxicating liquors for beverage purposes ^ 
throughout the United States , the nineteenth amend- 
ment (of the same year) gave female suffi’age 

After another decade came two further amendments, 
in 1933 The twentieth mtroduced a minor electoral 
reform by reducmg the time-lag between the election and 
assumption of office of the President, Vice-President, ^ 
Senators and Representatives. The twenty-first ended 
the experiment of prohibition by repealmg the eighteenth . 
— the only amendment that has as yet been expressly 
reversed by a later one Many thousands of amendments | 
have been mooted and hundreds have actually been pro- 
posed, but only these twenty-one have succeeded in 
leapmg the many-barred gate of the amendment clause 
A second less obvious but equally potent agency of 
change has been mterpretation The significance m the 
constitutional history of the Umted States 
of such men as Chief Justice Marshall, of inthbpbbta- 
such judicial doctrines as that of “ unphed 
powers ” and of such cases as that of Fletcher v Peck has 
been very considerable, so much so that it has been asserted 
that “ the jjonstitution of the United States as it actually 
existsjboday, rests to a very considerable extent on judge- 
made law ” It is therefore not surprising that the 
personnel and organization of the federal courts (left 
undefined by the constitution) should have so often been 
the ’subject of political strife m the Umted States. In 
some countries the symbol of success for a reforming or 
reactionary opposition has been the conmvance of the 
army, m others the subsidies of the leading bankers and 
mdustriahsts, m yet others the baokmg of the rentier class 
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or the estahhshed church or the peasants , but in the 
United States it has tended to he the benevolence of a 
majority of the Supreme Court, a benevolence that has 
been as fickle as it has been unpredictable, as essential as 
it has been unprocurable except by due process of time 

The third and least tangible agency of change has been 
usage and the growth of convention. Certain changes 
have taken place m the constitutional 
OT THE practice of the United States that have 

ooNSMTTTTioN been incorporated in the constitu- 

tion in the form of amendments, nor crystallized in the 
form of judicial decisions. Thus, although there is no 
word m the constitution, although no judge has laid 
down the doctrine, it is an accepted convention that no 
President shall serve more than two oonseoutive terms of 
office Another convention that is never violated is that 
presidential electors never actually elect the President, 
but merely rubber-stamp the choice of the body of citizens 
who have elected them ; thus indirect election of the 
President is as effectively dead (though still provided for 
m the text of the constitution) as is the indirect election of 
Senators (legally and formally killed by the seventeenth 
amendment) The growth of conventions can thus be as 
potent with a written and supposedly rigid constitution 
as with the constitution (described as “ unwritten and 
flexible ”) of Great Britam, where the disuse of the 'royal 
veto, and the growth of the cabinet system crept mto 
constitutional practice in the same stealthy w^y. 

The position of the President as well as his nyide of 
election have been changed almost out of recognition 
by custom and convention alone John Marshall, when 
doubtmg the permanence of the constitution m 1827, also 
doubted “ whether it will be long practicable peaceably 
to elect a Chief Magistrate possessing the powers which 
the Constitution confers on the President of the United 
States ” He would have doubted even more the prac- 
ticability of seleotmg the President from among candidates 
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each of whom had come before the people upon a pro- 
gramme consisting largely of legislative proposals, and 
who would openly remam a party leader when m office 
as chief executive of the nation “ This ”, it has been 
declared, “ is perhaps the most significant of all the 
‘ customs of the constitution ’ that have been wrought 
upon it by the impious hand of pohtical parties ’ ’ 

This remarkable document, the constitution of the 
United States, for a true understanding of which m its 
vahdity today one has to read between all its lines and 
excavate beneath almost every word, hquidated one 
major crisis m the history of the United States by achiev- 
mg ratification, weathered another (which it had itself 
helped to cause) by surviving the Civil War, and is at 
present passing through yet a third with what ultimate 
fortune it is impossible as yet to say The surmise may 
be hazarded that it will emerge once again m recogmzable 
form, for to the extent of its proved resihency at least, the 
Umted States may be said to have a good constitutioi^. 
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or ANOIBN 
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Franoh in 1789 was faced with a problem at once more 
simple and more complex than that of America. She had 
no need to find a common denominator between thirteen 
independent and self-assertive states — indeed, one of the 
prmcipal troubles of the old French monarchy was over- 
centralization — but on the other hand the American 
states had no comparable ancien regime, the undergrowth 
of which needed hacking away before new foundations 
could be laid or old ones repaired 

The hquidation of this ancien r^gtme was the first task 
of the French Eovolution It was accomplished with a 
mixture of legality and violence and along 
no very clear-cut lines Such symbolic 
actions as the Tennis Court Oath of June 20, 
the stormmg of the Bastille on July 14 and the abolition 
of seignorial rights on August 4, find their counterpart in 
theory m the Declaration of the Rights of Man and of the 
Citizen voted by the French National Assembly on August 
26, 1789 With the formulation of the Declaration the 
honeymoon stage of the revolution was over In four 
short months the gap which separated Francjp from the 
ancien rigtme. had widened so rapidly that turnmg, back 
was already impossible , nor was it desued, and in the 
Declaration the makers of the revolution nailed their 
colours to the mast For them these four months had 
shown great promise, which had now to be f ulfill ed by the 
devising of pohtical institutions that would permanently 
safeguard what the sovereign people had boldly proclaimed 
on paper as its own 

Durmg the two further years that were required for the 

30 
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completion of the constitution of 1791, the prmoiples of 
1789 received many shocks, and emerged twisted into 
strange shapes. But they did emerge in p^inoipi-es 
recogmzable form, and the constitution of Oir THE 
1791, fundamentally affected as it was by the 
suspension even before it came into force of the limited 
monarchy it had set up, dlogical, inadequate and inane as 
it was shown to be in various places by such critics as 
Edmund Burke, impermanent as it proved to be — re- 
maming in force barely twelve months, though it declared 
itself to be unchangeable until the year 1801 — neverthe- 
less was "a constitution of the people (if only of the politi- 
cally articulate minority) such as Erance had never before 
possessed, and such as no other European country 
possessed at that time It may have been bad for Erance 
and mapphcable elsewhere, but it at least has the signifi- 
cance of the egg (albeit rotten) that starts a riot And (to 
parody Burke) “ What a not ! ” 

Loms XVI, m his opening address to the States- 
General that met on May 6, 1789, after a gap of a century 
and three-quarters, made no reference to a new constitution 
for Erance (though a majority of the Cahiers of the 
provmcial estates had asked for a system of national 
laws mcorporatmg taxation by consent and guarantees of 
property of hberty, and some of them had asked for a great 
deal more), yet the course of the foUowmg ten years, ten 
years which surely shook the world as much as any decade 
m history, ^not only engulfed both Louis himself and the 
anoieijt French monarchy, but produced m 
Erance four complete and separate written BEvonuTioN-- 
constitutions, only two of which actually 
went mto operation, and two periods of 
“ rSvolutionary government ” involvmg a concentration 
of authority by law or decree under the stress of internal 
chaos and external war The deluge to which Loms XV 
is reputed to have referred may well have been a deluge of 
constitutional documents 
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France, or more particularly Paris, was, during this 
decade between 1789 and 1799, one vast laboratory of 
constitutional experiment and of rival experiments 
Every imaginable ingredient was compounded, every dis- 
coverable recipe for govermnent from the ancient and the 
modern world considered, and the formulae 
adopted were often tried on the country 
without control and bottled for export as 
umversal panaceas. Any prevailing tendency or un- 
broken thread is drfhcult to trace. The alleged influence 
of Rousseau upon the revolution was spasmodic and the 
nature and extent of the moidence of hiS ideas* is hotly 
contested to this day ; to the generation of the revolution 
he had become a cult and his name came easily to the hps, 
BO that it may be said of him, unlike Machiavelh, that his 
strongest advocates were quite likely to be those who had 
never read him Montesqmeu appears to have exerted 
a more stable pressure, for, except m the interludes of 
emergency revolutionary government, the theory of the 
separation of powers is omnipresent, and all four constitu- 
tions, if not always following him to the letter, breathe 
the spirit of the laws The American example, and par- 
ticularly the state constitutions — “to hberty what 
grammar is to language ” — gave piecemeal guidance, 
but the new federal constitution (possessing at first not 
even a declaration of rights) was too remote m its apphc- 
abdity to the immediate needs of France for easy con- 
sumption, whUo the oracular and revered Je^erson, who 
frequented the salons of the constitutionalists gif the 
National Assembly until being called by Washington to a 
higher though less congenial sphere, was not himself in 
1789 the most zealous admirer of those proceedmgs at 
Philadelphia two years earher from which he had been 
absent. 

But though the threads of influence rarely run right 
through the decade, and though the tendencies often run 
contrary to each other, the major inspirations of the 
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revolution were nearly aU derivative, and it was not 
remarkable for its original political thought Events 
moved so swiftly that there was rarely time 
for more than improvisation upon existmg 
themes, brilliant as this improvisation 
sometimes was. The Abb6 Sieyes, pubhc constitution 
maker number one of the revolution, who at the outset 
asked “ What is the Third Estate * ” and stayed for 
many an answer, falls below Burke’s standard of a states- 
man not only m his lack of disposition to preserve but also 
m his lack of abihty to improve His devices were treated 
with respeot by the National Assembly he had done so 
much to make what it became, but he was excluded from 
the Legislative Assembly of 1791 along with all other 
members of the earher assembly by the self-denymg 
ordmance mtroduced by Robespierre, and contmued under 
a cloud of impotence durmg the struggles of the Girondists 
and Jacobms m the early days of the Convention, both 
groups managmg to produce new constitutions for Erance 
without his aid Content simply to contmue alive through 
the Terror, he emerged once more as a member of the 
drafting committee for a fourth constitution 

° StEYES 

in the Year III (1794-95), but his elaborate 
new scheme was shelved and the constitution of 1795 
owes httle to him It is iromc that this very scheme was 
revived by General Bonaparte m 1799, with Sieyes’ con- 
mvance though with results of which he could not have 
dreamed, to^ sabotage most of those rights of man that 
Sieyes Jiad worked so hard to safeguard by constitutional 
machmery. He hved until 1836 and Guizot must have 
been a man after his own heart. 

Apart from the period between 1793 and 1795 when 
Erarfce had no constitution, but was ruled by an emergency 
government of executive committees elected by a sovereign 
legislature of revolutionary origm — a government of 
Dantonosque vigour and audacity — the first decade of 
the Erenoh Revolution was characterized m the oonstitu- 
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tional sphere by high and bold professions up to which 
governmental instruments did not, perhaps could not, 
live The effective constitutions were those 
of 1791 and the year III (1796) , the 1791 
ooNSTiTu- constitution better represents the direction 
and extent of the reaction agamst the institu- 
tions or lack of institutions of the ancien idgime (by 
guaranteemg the rights of man, removing privilege and 
departmentalizing local government), but the 1796 con- 
stitution, correotmg some faults of 1791 and reacting more 
strongly agamst the revolutionary government of the 
Terror than against that of the ancien regime, is'the only 
one that achieved any degree of permanence, and is the 
constitution (repubhcan ah imho, whereas that of 1791 
was fatally monarchical) with which France conquered 
and converted 

There are many similarities between these two con- 
stitutions Both proclaimed the sovereignty of the 
people and carried the separation of governmental powers 
far ; both provided a restricted franchise and indirect 
elections , both created a weak executive, completely 
separated from the legislature, with no right of initiation 
or veto (Louis XVI was given a suspensive 

OONSTITU- 1 T-. 1 ° ^ 

TioNs OF 1791 veto, the Directory had none) and no power 
of dissolution Their most obvious differ- 
ences lay m the facts that one was mon- 
archical, the other republican, and that in 1795 a second 
chamber — the first of the revolution — was ^dded to the 
national legislature The 1795 constitution had thg great 
advantage of buildmg upon unencumbered ground The 
various acts of the first National Assembly had cleared 
away much of the ancien regime, and the Legislative 
Assembly and the Convention had between them removed 
every remauung trace What the makers of the constitu- 
tion of 1795 destroyed was prmcipally the new, and what 
they regarded as the excessive, growth of the two pre- 
ceding years , the suspended Jacobm constitution of 


ANB 1796 
COMPARED 
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1793 was finally kiUed as “ nothing but anarchy organ- 
ized ” , the executive committees and the Revolutionary 
Tribunal were suppressed, and the Jacobin clubs (which 
had played so important a part m the emergency govern- 
ment) were closed. Apart from the retention of the re- 
public, the general tendency was to go back for inspiration 
to the fountain-head of the spirit of ’89 (a tendency which 
gave to Sieyes renewed prominence), but the local govern- 
ment division known as the district, created as mtermedi- 
ate between the department and the canton by the law on 
local government of December 22, 1789, was e limina ted 
This had been the law for which Burke had reserved some 
of his most mcisive criticism, seeing m it “ a direct and 
immediate tendency to sever France mto a variety of 
repubhcs ” and soormng it as “the project of turnmg a 
great empire into a vestry ”, while Louis XVI, in the 
document he left behmd him on his flight to Varennes 
complamed bitterly that the interior administration of the 
country was left entuely m the hands of the 
new departments, districts and mumcipal- govbbitmeot 
ities, over which the central government 
could exercise no efiective control In theory these local 
bodies were subordinated not to the central executive but 
to the central legislature, but it was not until the Conven- 
tion began sendmg around representatives on mission and 
the local Jacobin clubs began to assist the revolutionary 
government to control local affaus that this bnk became 
m any way effective With the disappearance of the 
revolutionary government the danger of the country 
becommg “ a variety of repubhcs ” reappeared The 
suppression of the cfistriot simphfied the task of central 
control, but the departmental admimstrations still re- 
mained dangerously mdependent, so it was provided 
(articles 191 and 192 of the constitution of the year ITT ) 
that the central executive Directory should nominate m 
each department a local citizen to act as their commissmre, 
a compromise between the meffeotive arrangement made 
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m the constitutions of 1791 and 1793 and the ruthless 


ngour of the system of representatives on mission. 
Bonaparte restored the district under the name of arron- 
dissement by the law of 28 Pluviose of the year VIII 
(February 1800) but by malong the chief official in every 
local admimstration, whether department, an ondi^se- 
ment or commune, his own nominee, ensured a control far 
more effective than that of the revolutionary government, 
and, in practice, more thorough-going and autocratic than 
that of the anc%m regime itself 

The constitution of 1796, m its reaction against the 
lack of precision of 1791 and the lack of restraint of 1793 
and 1794, did not go so far as Bonaparte in 1799 and omit 
a declaration of rights altogether, but it did label its 


BIGHTS or 


MAN, 

1789-1799 


declaration “ Rights and Duties ” (the 
addition of duties havmg been proposed, but 
suocesafuJly resisted, m 1789 and again m 


1793) and it did restore Liberty to the pride of place it 


had occupied in the original declaration of 1789 as the 


first of the rights of man Equality had not been men- 


tioned m 1789 when the rights had been hsted as “ Liberty, 
Property, Security, and Resistance to Oppression ”, but 
had been maerted next after Liberty by the Girondists in 
1793 (who completed their hst with Property, Sovereignty 
of the People and Resistance to Oppression) and the 
Jacobins put Equahty first of all (it was followed by 
Liberty and Security, with Property last. Resistance to 
Oppression was not mentioned). This Jacobm declaration 
elaborates its statement of the rights of man to the extent 
of asserting (article 21) the right to work or subsistence 
from society. This article casts a longer shadow into the 
mneteenth and twentieth centuries than perhaps any 
other clause from the constitutional documents of the 


first French Revolution, documents derivative m so many 
other places from ideas current in the seventeenth century 
or earher. It reads “ Lea secours publics sont une dette 
sacree. La socibtb doit la subsistence aux citoyens 
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malheureux, soit en leur procurant du travail, soit 
assurant les moyens d’exister a ceux qui sont hors I’^tat 
travaiUer ” It was such words that made of the Mount; 
a volcano 

Such dangerous conjugations of the words Equahi 
Liberty, Security and Property were too warm-heart 
for the men of Therrmdor, to whom Liberty meant Ims. 
fairs and mvolved the negation of the right of workers 
oombme or political societies to organize (articles 360-3 
of the constitution of the year III) , to 
whom Equahty meant not the universal 
manhood suffrage of the Girondists and 
Jacobms, but a citizenry of direot taxpayers only and 
franchise only shghtly less restricted than that of 17 
(when Equahty had not been mentioned) , to whom t 
right of Property, though discreetly retamed m t 
background of their declaration of rights, involved 
high property qualification for membership of an electo; 
assembly (article 36, constitution of the year III), 
might be said that then mterest m the rights of man v 
strictly platomo, though Plato himself, it was claimed 
the debate on the constitution, would be excluded frc 
citizenship by article 12 The reply by Lanjumais to t 
objection may be said to sum up the very spirit of ’S 
“ Si I’artiole fait perdre un Platon, d. ddhvre de beauco 
d’mtrigants ” 

These four constitutions of the first Erench Revoluti 
differed very considerably, then, m spirit and m conte: 
Their declarations of rights give a rough indication of 1 
spirit m which they were conceived, though it mi 
always be remembered that the period of gestation for i 
constitution of 1791 was over two years, durmg wh: 
much happened to give some people second thoug’ 
concernmg both the rights of man and his nature, wl 
that for the other three constitutions was only a 1 
months or weeks The high-water mark of revolution; 
endeavour in the direction of the sincere constitutio: 

D 
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realization of the rights of man and the sovereignty of 
the people was undoubtedly the Jacobin constitution of 
June 24, 1793. Considermg its high qualities this docu- 
ment was completed with amazmg speed and skill by 
men who at the same time were having to organize the 
defence of their country against an armed 
coahtion of the leadmg powers of Europe. 
Though the shortest, it is by far the most 
impressive to pohtical science of the four constitutions. 
The constitution of 1791 runs (without its declaration of 
rights) to 236 articles arranged in great confusion , tho 
constitution of 1796 contams 377 articles and is padded 
with sentimentahties and repetitions , the incredible 
Girondist draft constitution of February 1793 has no 
fewer than 391 verbose articles and is a 
ooNsimuTioN monument and memorial to the 

wordy and unworldly enthusiasts who com- 
piled it In a time of national crisis it provided an execu- 
tive weaker even than that of 1791 (it was not to be 
responsible and its personnel was to change every fourteen 
days) and in accordance with the traditions and philosophy 
of the Girondist party it did nothing in its hatred of Paris 
and of centralization to correct the madequaoies of 1789 
and 1 7 9 1 in the sphere of local government . The provision 
of referendum and initiative on a communal basis without 
adequate machinery for preventiog abuse of these rights 
led straight toward anarchy, or, at best, an evanescent 
confederation of Burke’s 44,000 vestries The fate of the 
Girondists must be deplored, but the fate of their constitu- 
tion need not be regretted. 

Compared with the other three the Jacobm or Monta- 
gnarde constitution was a concise document of 124 articles, 
taking almost the same number of words to provide- for 
France a gemnne system of government grounded upon 
truly democratic principles, as Napoleon Bonaparte re- 
quired in 1799 to erect a sham fa9ade of representative 
government before his constitutional absolutism. The 
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Jacobin constitution, in its declaration of rights, sub- 
scribes to the greatest good of the greatest number as the 
object of society and government (article 1), 
the right to work or mamtenance (article 21), OB’ jacobin 

^ OONSTITTJTION 

the need for universal education (article 22), 
the right of a people to change its constitution at any tune 
(article 28) and the right of msurrection agamst tyranny 
(article 36) In the body of the constitution these and 
other declarations are implemented by universal manhood 
suffrage — also advocated by the Girondists — (article 4), 
by elective administrators and judges (article 9), by 
popular ratification of laws (article 10), by the second 
ballot m elections to the legislature (article 26), by the 
annual meetmg of the local and national assembhes 
(articles 32, 39 and 40), by a responsible and representative 
executive council chosen by the legislature and able to 
take part m its dehberations (articles 63 and 75), and by 
machmery for callmg a national convention for constitu- 
tional revision (articles 115-117) 

Though this constitution was accepted by the people, 
in the first popular referendum m French history, by a 
majority of 1,800,000 votes against 11,000, it happened 
that it was never put into force Such were the emergen- 
cies of those days that even its framers themselves feared 
to undertake such a bold experiment in democratic govern- 
ment at such a time. By the time the national emergency 
had passed the chance of puttmg this constitution into 
operation had gone for ever The reactionaries hated it 
both for what it was and for those who had made it, for its 
democracy as weU as for its association with the Mountam, 
and, characterized as “ anarchic ”, it was consigned to the 
dustbin from which the Abb6 Sieyes had just re-emerged 
with a new Verwasserungsplan 

Durmg the period of the Jacobin constitution of 1793 
France was still fighting to preserve her frontiers from a 
coahtion of enemies, but by the tune the constitution of 
1796 had been adopted the tide had already turned , she 
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had herself invaded the territories of her enemies and had 
reduced their number by the treaty of Basel The period 
of the liqime of the 1795 constitution in 
France was to be that of even more spec- 
tacular successes of her new armies in the 
Netherlands, in central Europe and m Iti^ly 
As she conquered it (as Sorel has so masterfully shown), 
France converted Europe to her own new way of thinking 
and acting, notably in the sphere of government , but the 
latest Pans fashion when the countries on her borders 
began, either under her direct domination or under her 
spell, to remodel their institutions on French lines, was 
not the democratic constitution of 1793, but the com- 
promise constitution of 1795 — the rights of man, but not 
too many , the sovereignty of the people, but not too 
much , the rump of the revolution that survived Ther- 
midor and Vendemiaire 

Therefore the constitution of the Batavian republic of 
1798 provided that an executive Directory should rule 
over one and indivisibly umted provinces , the constitu- 
tion of the Helvetic republic of the same year, running 
counter to a confederate tradition five centuries old, gave 
ITEITHHBLANDS ^ United Switzorlaud a central legislature of 
swiTZBHiiAND, two houses and a central executive Directory 
of five , wliile the new Italian republics 
appeared m their French constitutional couture as a set 
of sextuplets differmg only superficially as to size, colour 
and mannerisms. The Gispadane constitution of 1796 set 
up at Modena a national assembly of the approved 
pattern , the Cisalpine constitution of 1797 provided a 
Directory at Milan with its appropriate legislature ; the 
Ligurian constitution of 1797 provided at Genoa an ad- 
ministration French in aU but name ; the Roman eon- 
stitution of 1798 ehmmated Papal rule and titillated the 
historic memory of the civis romanus with a translation 
into terms famdiar to him of the same French model ; 
finally, the Parthenopaean constitution of 1799 set up 
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the famihar Directory of five at Naples, only for it to fall 
apart soon afterwards, at a touch half Nelson and half 
Hamilton 

Indeed, all of these derivative constitutions and most of 
these sateUite states were short-lived. Those that sur- 
vived the counter-attacks of the coalitions succumhed 
to the exigencies of Napoleonic statecraft, ^om-ni-unov 
Republics one and mdivisible were to go out or yeah m 
of fashion and their very names were to modisl 
disappear beneath the purple of the first Empire Only 
the Helvetic repubhc retamed its identity, profoundly 
modified* But in then short span of existence these 1796 
model constitutions meant and achieved much In the 
sateUite states, as m Erance, the Directory of five might 
go, the Ancients and the Five Hundred might go, hberty, 
the sovereignty of the people and, eventually the repubhc 
one and mdivisible itself might go, but one thing at least 
was certam, the ancien rigime had gone before them, and, 
while Napoleon ruled, the ancien ligime remained a lost 
Atlantis 
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The stimulus toward constitution making produced by 
the American and French revolutions was not confined to 
the Umted States and France The constitutions of the 
satellite republics which were first conquered and then 
converted mto miniatime reflections of the Franc'e of 1796, 
were in no sense freely adopted, for they 
and were presented to the people without 

HnwoBonD alternative by Bonaparte and the other 
generals of the Directory. In these states, 
though their new constitutions were m moat oases, and 
rightly so, regarded as brmgmg a degree of domestic free- 
dom hitherto unknown, France did not so much inspire as 
dictate. 

But beyond this immediate orbit, within which France 
exerted such a strong attraction that resistance to the 
reception of her mstitutions was not possible, there lay 
states which, qmte voluntarily, came under the constitu- 
tional influence of her revolution. In the case of the 
United States there was no immediate orbit (though at 
times there were those who would have hked to have seen an 
irresistible attraction at work on Canada) but am even wider 
voluntary adoption of political mstitutions similar to hers 

It IS not always the successful constitution that is 
imitated with satisfactory results. The failure (to bring 
SDQOESS A21D govemmeut and the blessings of 

i-AiLTOH OT hberty) of the various copies of the United 
ADAPTATIONS g^fcates constitution of 1787 made by the 

countries of South and Central America which became inde- 
pendent of Spam early m the nineteenth century, contrasts 
strongly with the skilful adaptation of the unpromising 
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material of the French constitution of 1791 to the needs 
of the Norwegian people m 1814 for the framing of a funda- 
mental law which stiU remains in existence, m essentials 
unchanged. It is true, of course, that another and more 
slavish imitation of the French constitution of 1791, made 
in 1812 by the Spamsh people, had a fate as unhappy, 
despite the fanatical loyalty which Spanish hberals con- 
tmued for a generation or more to give to its memory, as 
the destmy of the Norwegian constitution was to be for- 
tunate It is true, also, that features of the American 
constitution reappeared at a rather later date m other 
constitutions (notably in Switzerland and m some of the 
British dominions) where, the pecuhar conditions of Latin 
America bemg absent, they have proved to be of per- 
manent advantage 

The period of experimental repubhcanism m America 
and France between 1776 and 1799, produced three con- 
stitutional types in each country , the various unitary 
state constitutions, the confederate articles of 1781 and 
the federal constitution of 1787 m America ; 
the limited monarchy decentrahzed and 
anarchic of 1791 and the repubhcs one and 
indivisible of 1793 and 1796 m France Of these only the 
state constitutions (with one or two exceptions) and the 
federal constitution of 1787 achieved any degree of per- 
manence, yet five of these six forms were paid the com- 
phment of conscious mutation m other countries durmg 
their own generation Alone, the Jaoobm constitution of 
1793 |iad to wait over half a century before providmg 
acknowledged mspiration, and then it was in France 
herself The world was too busy trymg to forget the 
Jacobms and all them work. 

The stamp of the French constitution of 1796 was im- 
posed by the generals of the repubho as they conquered, 
but the others were freely adopted and adapted abroad as 
the occasion arose Reference has already been made to 
the infiuence of the bills of rights of the American state 
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constitutions upon the French Declaration of the Rights of 
Man and the Citizen of 1789 and its successors, and insofar 
as these in their turn provided uispiration elsewhere, the 
American influence may be said to have been indirect as 
well as direct But one very early influence of the institu- 
tions and constitutional documents thrown up by the 
American Revolution, though not in France, was direct 
enough Nor was it confined to use of the state declara- 
tions and bills of rights 

The reforms which Joseph II introduced m the Austrian 
Netherlands, and his toleration decrees and centralization 
of government in particular, caused great rmrest culmin- 
ating in the insurrection of 1787 The leaders of the 
revolution declared for the independence of their coimtry 
as the Belgian United States, and drew the outlmes of a 
constitution As the basis of this constitution was settled 
before the American constitution of 1787 was framed, and 
as the revolt had been primarily agamst centralization, it 
is not surprising to find (though this was overlooked by 
Pirenne) that the Belgian United States turned not only 
for a name but for the details of their government to the 
loose confederation of sovereign states then existing in 
AUTicMs 05 North America. Presumably unaware that 
ooOTEDfflBA- the Articles of Confederation were proving 

Tiosr AKD , , 1 n 1 “ 

SOUTHERN so madequate m the land of then origin, the 
NETHERLANDS Belgians Bouglit inspiration m them, and 
the publication and ratification of the American federal 
constitution did not cause them to desert the articles, for 
tneiT completed constitutional draft published in 1790 has 
neither the separation of powers, nor the bicameral legis- 
lature, nor agam the strong President provided by the 
federal constitution, but sets up a loose confederation 
giving full recognition to local particularism. It does not 
provide for the duect election of members of the legis- 
lature, and its president is no more than a presiding 
officer. It was a conscious and avowed copy of the 
Articles of Confederation. 



OH IV Inspiration of France and America 46 

Whether this form of government would have proved 
more smted to the Belgian United States than it did to 
the Umted States of America was not to be tested, for the 
revolution was suppressed and Belgian mdependenoe was 
postponed until 1830. The constitution of 1831 was to set 
up a unitary monarchy far removed both m spirit and 
in stimulus from the confederate repubho projected m 
1787-90 

The Articles of Confederation were not again regarded 
as worthy of attention by constitution makers until the 
eleven southern states which seceded from the umon m 
1861 borrowed some of their features (oomhmmg these 
with those parts of the federal constitution still congemal 
to them) in organizing the Confederate States of America, 
but the federal constitution, though passed 
over almost entuely by Europe until a ooNSTiTtmoii 
much later date, was paid the smcere latin 
flattery of general imitation by the countries 
of Latm America which, one by one, had to devise forms 
of government for themselves, after declaring their m- 
dependence of Spam from 1811 onward and obtammg 
recognition of their separate sovereignties from the 
Umted States and Great Britam The fact that the United 
States was prepared even to go so far (m the Monroe 
declaration) as to seem prepared to guarantee the collec- 
tive mdependenoe of these new states, while at the same 
time the powers of the Concert of Europe were preparmg 
to invade Sp^m herself m the interests of her ancien regime, 
may well have been influential m predisposing Latm 
America towards forms of government similar to that 
which by then appeared so firmly established m the terri- 
tories of its guarantor, but it was also genumely beheved 
that'the adaptation of the United States constitution of 
1787 to the various needs of these emancipated countries, 
was the best way there also to “ estabhsh Justice, msure 
domestic tranquiUity, provide for the common defence, 
promote the general Welfare, and secure the blessmgs of 
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Liberty ”, and, in the several cases where a federation 
of smaller units appeared practicable and desirable, “ to 
form a more perfect union. ” 

It must bo conceded that, except at rare intervals, the 
countries (now numbering twenty) of Latin America, have 
been conspicuously lackmg in justice, domestic tranqmllity 
and the blessings of liberty Along with other features of 
the United States constitution, the institution of a presi- 
dent or head of the state with ample powers was adopted, 
PBBsiDBNTiAi vice-regal tradition permitting these 

DBspoTiaM powers to be made even more extensive 
DBVELOPa than in the United States, and m the chaotic 
and undeveloped conditions of these new republics the 
form of government was from the outset, or rapidly came 
to be, not “ democracy m America ” but presidential 
despotism, despite the practice of malong the “ Mimster 
of State ” responsible for all acts of the President “ Plato 
and Aristotle would have described them as forms of 
tyranny, i e. illegal despotisms resting on military force ” 
This was not to be, as might have been expected, a 
mere temporary or transitional state of affairs After 
over a century, despite their liberal constitutions, no- 
where in the repubhos of Latin America has government 
strictly accordmg to the constitution become the norm, 
” nor would it be safe to assert that the Age of Dictators 
has passed m a smgle nation of Spanish America Signs 
of change have, of course, not been absent. The more 
refined methods and more subtle aims of a ^Vargas or a 
Gdmez in the twentieth century are not to be compared 
with the crudities of a Prancia or of a Rosas in the nine- 
teenth In the Argentme, m many ways the most de- 
veloped pohticaUy and economically of the nations of 
South America, it has been noticed by Bryce as a sign of 
grace that more latterly the dictator has invariably been 
a Doctor of Laws rather than a general, but despite tVna 
advance “ although the government is democratic in form 
and not palpably undemocratic m practice, the rule of 
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public opinion is not yet fully established ” In Chile 
parhamentary institutions really appeared to be takmg 
root prior to the new “ constitutional ” regime, of 1926 

Saddled by the woU-meanmg but naive patriots who 
hberated them, with constitutions cut to a measure that 
was not theirs, the countries of Latm America have un- 
doubtedly suffered more than they have gained from trymg 
to live up to the example of the United States m the sphere 
of government It was like fittmg aeroplane engmes 
mto a fleet of post-chaises A great amount of noise could 
be made therewith, but for purposes of locomotion the 
nearest donkey was of more value, and, too often, that 
was exactly how they did get along A less ambitious 
start with simple governmental machinery, mcorporatmg 
indigenous or famdiar mstitutions wherever diotatobship 
such happened to exist, might have pro- ticb gbnbbai, 
duced less turbulent results and m the long 
run have provided more safeguards to hfe, hberty and the 
pursmt of happiness On the other hand the view has 
been expressed that “An orderly regime m mdependent 
Spamsh America would have meant a hierarchy of church- 
men, landlords, mine-owners and wealthy merchants, 
with a foUowmg of creole lawyers, physicians, army officers 
and the lilre It would have made impossible the rise of 
such men for mstance as Juarez, Diaz, Santa Cruz, Paez, 
Plores, Sarmiento and Castilla. In the midst of revolution 
there flourished a sort of anarchistic equalitarianism since 
aU were eqval before the dictators with their extensive 
powers . The comparatively easy achievement of mditary 
raiik was a demooratizmg mfluence which placed on 
the same level men of all classes and aU strata.” This 
may be putting the best face possible upon these dictator- 
shipk, but it IS hardly an argument agamst an orderly 
regime 

As it happened, a reasonably orderly regime under a 
constitutional form of government which worked, did 
actually exist in Latin America for over half a century 
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It IS perhaps signifioant that this tigime was in two 
important particulars an exception to the accepted plan 
of the Latm American countries Brazil was, 
until 1889, a monarchy, and her constitution 
of 1824, which survived as long as the mon- 
archy itself, was not modelled upon that of the United 
States The Brazihan constitution of 1824 organized a 
form of limited monarchy which was, at third remove, 
that of Prance m 1791, the mtermediaries being the 
Portuguese constitution of 1822 and the Spanish constitu- 
tion of 1812 Under this constitution the sovereignty of 
the people was not definitely conceded, but the limitation 
of the monarchy and the existence of certain definite 
rights of the subject were never m doubt The almost 
bloodless revolution of 1889 which banished the emperor, 
brought Brazil into hne with the rest of Latm America as a 
repuhhc, and “ the framers of the Brazihan constitution 
of 1791 hitched Brazil’s pohtical wagon to the stars and 
stripes ” Since then Brazil has fallen easily into the 
tradition of dictatorship and presidential tyranny of her 
BBAzniAn- neighbours, until 1924 within the existing 

BBPUBLio NO framework of the constitution of 1891 In 
ExoEpnoN 1924 the constitution was “ amended ” to 
strengthen the legal power of the President by weakening 
the autonomy of the states of the federation, by facilitating 
the apphcation of his veto and by imposmg restraints on 
the hberty of the subject An unsuccessful stand in 1930 
against these tendencies produced from the gojsrernment an 
entirely new constitution m 1934, this time not mpdelled 
so closely upon that of the United States of America and 
described by the Opposition press as “ disguised fascism 
In 1937, as his term of ofilce was about to expire. President 
Vargas caused the short-lived constitution of 1934 (rfnder 
which he was not ehgible for re-election) to be replaced by 
a fresh constitution which, beside allowing him to remain 
in office for a third term, completed the deviation of the 
Brazihan repubhc from the Pan-American constitutional 
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line, and (in the view of his critics m neighbouring states, 
for criticism m Brazil was no longer vocal) removed the 
disguise from the fascist tendencies already discerned in 
1934 President Vargas has replied that “ Our constitu- 
tion IS neither fascist nor integralist. It is Brazdian ”, and 
the Brazihan fascists have already given evidence of their 
dislike for it Certamly it is neither m the European 
tradition of the constitution of 1824, nor m the American 
tradition of that of 1891 Upon hearmg of the downfall of 
the Brazilian monarchy m 1889, the President of Venezuela 
IS said to have remarked, “ That is the end of the only 
republic that ever existed in America ” The constitu- 
tion of 1937 may prove to be founded upon a paradox 
equally platonic 

The constitutional history of Brazil has indeed been 
grounded upon paradox, as much under the empire as 
under the repubhc In 1807 the Portuguese 
court and government fled to the colony of tionav 
B razil before the mmarch of Napoleon’s 
armies, and even m 1816 when the regent 
succeeded to the throne of Portugal as John VI, he re- 
mamed in Brazil. The revolution of 1820 resulted m the 
temporary adoption there of the Spanish constitution of 
1812, and when the liberal movement spread to Brazil m 
1821, John VI was forced to accept it there as well A 
new constitution for Portugal and her empire was framed 
by the Cortes at Lisbon m 1822, and the king swore to 
uphold it Jt made of him a constitutional monarch 
confined to executive functions, with a single chamber 
legislature wieldmg aU legislative power, and the sover- 
eignty of the people was recognized The 
model was still clearly the Spamsh constitu- 
tion of 1812, and the tradition that of the 
Prance of 1791 The leaders of Brazil, dis- 
satisfied with the small regard paid to her m- 
terests, and theirs, m this constitution making, declared her 
independent of Portugal m 1822, and (the long havmg at 
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last returned to Portugal m 1821) proclaimed the prince 
regent Dom Pedro as constitutional emperor of Brazil. 
Meanwhile the new Portuguese constitution had been 
suppressed by the king’s nephew, Dom Miguel, in 1823, 
and the Brazilians in their turn proceeded to frame a 
constitution for themselves, modelled on the Spanish of 
1812, but remodelled by Dom Pedro in 1824. By an 
amazing display of jugglery, durmg which the crowns of 
Portugal and Brazil remained in the air together, the 
comphcated situation between the two countries was 
straightened out by John VI being acknowledged emperor 
of Brazil as well as lang of Portugal m 1826, on the condi- 
tion that he should immediately abdicate the former 
throne in favour of Dom Pedro, and, as king of Portugal, 
reoogmze the independence of Brazil This was done, but 
to comphcate matters afresh, John VI died in 1826 and 
the Emperor Pedro I of Brazil, though remaining in his 
own country, was acknowledged king of Portugal as well. 
He immediately divested himself of the throne of Portugal 
by abdicatmg m favour of his daughter Maria, but, acting 
as regent for her, gave Portugal a new constitution in 
1826 to replace that of 1822 But tins constitution was in 
the tradition of the legitimist French charter of 1814, and 
the stimulus of 1812 and of 1791 was absent. To complete 
the story, Miguel usurped the crown of Portugal in 1828 
and Pedro I abdicated in Brazil in 1831, but this time the 
two countries remained separated, both as to then crowns 
and to their constitutions ^ 

The famous Spanish constitution of 1812,^ which 
breathed constitutional life into Portugal and Brazil, was 
SPAIN 1812 ^ pamstaking copy of most of the features 

oopiBs ’ of the French constitution of 1791 The 
VEANOB, 1791 gpamards of that day had either not read 
Burke or else they held his opmions of no account. In- 
sulted by the imposition upon them of a Bonapartist 
constitution and kmg m 1808, the leaders of the national 
movement against Napoleon called together a Gortes at 
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Cadiz in 1810 to frame a national constitution This 
Cortes itself broke decisively with the ancien regime by 
sitting as two houses (later amalgamated as one) instead of 
three estates as had the ancient but obsolescent Cortes of 
Castile, Aragon, Valencia and Cataloma, and as had even 
the Cortes created by the Napoleonic constitution of 1808 
The Coi'tes of Cadiz then proceeded to frame a constitution 
that would at one and the same time proclaim the 
emancipation of Spam from the Bonapartes and from the 
ancien idgime. But they desired the return of their 
legitimate king, Ferdmand VII, though as a hmited, not 
as an absolute monarch, and the France of 1791 presented 
them with the only available model of a constitutional 
text combining their desire for both 1 united monarchy and 
popular sovereignty. 

The constitution of 1812, which emerged from the 
dehberations of the Cortes of Cadiz, followed the French 
constitution of 1791 closely It contained no separate 
declaration of rights, but at the outset it declared serfdom 
abohshed (article 2), proclaimed the sovereignty of the 
people (article 3) and guaranteed liberty, property and 
“ the other legal rights of aU individuals ” (article 4) 
Then, gomg rather beyond 1791, it declared it to be the 
duty of every citizen to pay taxes and to defend the state 
(articles 8-9) It provided for an hereditary monarchy 
specified defimtely as “ limited ” (article 14) and intro- 
duced the prmciple of separation of powers, though de- 
claring that Jbhe legislative power was in the hands of 
“ the Cortes and the Bang ” (article 15). Citizenship was 
not restricted as in 1791, but there were a 
number of exclusions, and citizenship was basis ot 
to be suspended for various reasons, among 
the most interestmg being for having no business or craft 
and no asoertamable means of subsistence (article 26, 
section {cl)) and (in the case of persons becommg other- 
wise eligible for citizenship from 1830 onward) bemg 
unable to read and write (article 26, section (e)) The 
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operation of the time-apirit was therefore not entirely 
absent 

It was with regard to the legislative body that the 
imitation of 1791 was most slavish. A single chamber 
Gortes contammg one deputy for each 
seventy thousand of the population, elected 
indirectly through a series of pariah, district 
and provmcial electoral assemblies, was to meet annually 
and to sit for a term of two years No deputy was to be 
eligible to sit in two consecutive Gortes, an echo and a 
codification of the notorious self-denymg ordinance of 1791. 

The royal veto, as in 1791, was only suspensive The 
kmg had thirty days in which to return a bhl to the Gortes, 
and if he did not it became law without his 
concurrence A bill returned by the long 
could become law without his assent if 
passed by the Gortes three years in succession. In this 
and in many other ways the strictly hmited nature of the 
monarchy is estabhshed without a shadow of a doubt, 
article 172 beginmng (ominously for Terdinand VII) • 
The foUowmg are the limitations to the power of the 
long ” Ominously (as it turned out) for the constitution 
itself, there are thirteen of them 1 

Advances upon the constitution of 1791 are seen in the 
nommation of the heads of the provincial admimstration 
BxoassivH by the king (article 324) to avoid the danger 
dkcpintbauza.- of excessive decentralization — particularly 

TION AND ^ ^ 

aiQiDiTY important in a country of ,,,strong local 
AVOIDED particularisms — m the provision^ for a 
national educational system (articles 366 to 371) and m 
the veto upon constitutional amendment for a period of 
eight years instead of ten (article 376). After that period 
had elapsed, a special deputation (or convention) was to 
be called together whenever constitutional amendments 
were proposed (article 376 onward), a procedure superior 
to that provided in 1791, and probably borrowed from the 
United States 
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Tins constitution runs to 384 articles and is in places 
incredibly verbose Despite its occasional improvement 
upon the origmal, it may be said to stuff Spain into the 
somewhat strait jacket of 1791 rather than to cut the 
coat to smt the contours of Spam. This did not contribute 
toward either comfort or durabihty and, worst of all, a 
constitution on a French revolutionary model could not 
be acceptable to a Spamsh Bourbon such as 

*** ^ ffATB OB' 

Ferdmand VII, whom, with simple faith, Spanish 
the Cortes mvited to return and take an 
oath to uphold the constitution When he 
did return, in 1814 Ferdinand brought the ancien rdgime 
back with him as far as he could, and the constitution 
was suppressed. With great pertmaoity its supporters 
revived it during the revolution of 1820, and for three 
years were able to force Ferdinand to honour it. He was 
dehvered from this fate, to him almost but not quite 
worse than death, by the righteous mtervention of the 
Concert of Europe in 1823, and the constitution of 1812 
was killed agam But it hved on m the imagmation and 
the blood of the Latm peoples of Europe (which it had 
already stirred in 1820 m Portugal, Naples and Sicily) 
as a banner of liberalism and revolt Like the French 
constitution of 1791, to which it owed so much, it was 
as a stone cast upon the surface of the modern constitu- 
tional stream, sinkmg out of sight immediately, but leav- 
mg behind it widemng circles of influence and unrest. 

How different was to be the destiny of the Norwegian 
constitution of 1814, which created a strictly limi ted 
monarchy based upon the sovereignty of nobwhqian 
the people, by free adaptation of the tradi- oonstitumon 
tion of 1791 to the special needs oi a country dhbivbs 
for centuries remote from the highways of 
European affairs. This adaptation was to create a hberal 
state which proved capable of developing under it into a 
free and mdependent democracy, but, perhaps through 
the very quietness of its success in this far corner of Europe, 
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the Norwegian constitution was to cause little stir abroad, 
even in the sister country of Sweden, linked to Norway for 
ninety years m a personal union, yet possessing all that 
tune a constitution less liberal and a monarch (though he 
was the same person) less limited in his powers than 
Norway herself 

After centuries of subjection to Denmark and her 
absolute monarchy, the Norwegians found themselves free 
rroBWAY more, but in imminent danger of be- 

MOMENTAMLY lug absorbod by Sweden The Norwegian 
INDEPENDENT meeting at Eidsv 0 ld, declared the 

independence of Norway, invited a Danish pripce to be- 
their king, and promulgated a constitution. Almost im- 
mediately they were forced to abandon the king of their 
choice and to accept the king of Sweden m his stead, but 
in almost every other respect they were able to retain 
their newly declared independence The constitution was 
amended to provide for the personal union with Sweden, 
but the new text of November 4, 1814, does not differ 
m essentials from the Eidsvbld constitution of May 31. 
Bernadotte, already crown prince of Sweden, emerged 
with the prestige of a sovereignty over the whole of the 
Soandmavian penmsula, but in order to succeed to this 
destmy peaceably he had to concede to Norway an 
autonomy that was httle short of complete independence. 
Of this autonomy his oath to preserve the constitution of 
1814 was the guarantee. To the Norwegians he became 
Simply kmg of Norway 

The Norwegian constitution of 1814 was a severely 
practical and precise document of 112 articles. It con- 
tamed no separate declaration of rights and 
at Eidsv 0 ld had no preamble. A preamble 
was added to state the circumstances qf the 
union with Sweden This preamble was of course deleted 
when the connection between the two countries was ended 
in 1906. 

The kingdom of Norway is declared, m language 


UNION WITH 
SWEDEN 
UNTIL 1906 
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having a tang of the French Revolution, to be free, inde- 
pendent, indivisible and inahenable, and its form of 
government to be “ a hmited and hereditary 
monarchy ” (article 1) The executive and 
power IS vested in the long (article 3), who 
has to take an oath to maintain the constitu- 
tion and the laws (article 9), who chooses a ministerial 
council and a chief minister (article 12), who can issue 
temporary decrees not at variance with the constitution 
or the laws (article 17) and who, aotmg on the advice of 
his mimsters, appomts aU state officials (article 21) Any 
order issued by the kmg needs countersignature by a 
responsible minister to be vahd (article 31) He is com- 
mander -m-chief of the armed forces, but their regulation 
13 a matter for the legislature (article 25) He can grant 
no personal or hereditary privileges and can only confer 
titles that carry office with them (article 23) 

“ The People shall exercise the legislative power 
through the Stoi thing ” (article 49) This legislative body 
was to be elected for three years (article 64) by 
mdirect election, one elector to be appomted 
for each 60 voters m towns and for each 100 
voters m country districts (article 57) The franchise was 
restricted to men over 26 years old who had resided in 
the country for five years, were substantial landowners 
or tenants, town burghers or state officials (article 50) 
Members of the legislature had to be at least thirty years 
old and residgnts for at least ten years (article 61) Parlia- 
mentary immumty was accorded them (article 66). 

The most mterestmg and novel feature of the whole 
constitution lay in its compromise between ■tjjnQUB 
umcameralism and bicamerahsm. A smgle Dnaaion of 
legislature was to be elected, but, after as- stobtkihg 
semblmg, was to be spht into two divisions by the whole 
body of the Storthing electmg one-quarter of its members 
to constitute a second chamber, called the Lagthing. The 
rema ining three-quarters were to be collectively known as 
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the Odelsthing and the two bodies were to continue to 
meet separately as constituted at the beginnmg, through- 
out the whole life of each Starth/ing (ancle 73) The merits 
of the Norwegian system have been hotly debated by 
supporters and opponents of bieameralism, and from its 
working have been taken arguments for both sides. It 
has never been closely imitated in any other country, but a 
number of subsequent constitutions have provided for 
the choice of part of the upper house by the lower, the 
latest being that of Denmark m an amendment made in 
1938. 

Laws are mtroduced in the Odelsthing (on the proposal 
of that body or of the government) and then pass to the 
Lagthing. A jomt session of the two bodies takes place 
after the Lagthing has twice rejected a bill submitted to 
it by the Odelsthing, and m joint session can be adopted 
by a two-thirds majority (article 76) Legislation passing 
either m this way or through the two bodies separately 
is submitted to the king, who has a suspensive veto only, 
for a biU passing three successive Storthing in identical 
form, with general elections intervemng, becomes a law 
without the royal assent (article 79) 

The Storthing is thus a very powerful body It also 
controls the finances of the kmgdom, raises annual taxes, 
approves loans, and has the right (in some 
“'sTOBTBOTo ” f^irough a special committee of 

nine) to see aU treaties and diplomatic 
correspondence of the state (article 76). „Its debates 
are public (article 84) and any disturbance of the, liberty 
or security of the Storthing is declared by the constitution 
to be treason (article 86) The Lagthing, together with 
the members of the Supreme Court, constitutes a tribunal 
of state or Rigsret to try ministers, judges or representa- 
tives on the accusation of the Odelsthing (article 86) 

The “ General Provisions ” at the end of the con- 
stitution come near to contaimng a biU of rights. New 
civil and criminal codes are promised , trial is to be only 
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m accordance with the law, and torture is prohibited , 

no ex post facto laws are to be passed , freedom from 

arbitrary arrest, liberty of the press, the 

sanctity of the home, compensation for pao^siom ” 

property compulsorily surrendered to the 

state, and freedom of mdustry (with a prohibition of 

monopoly grantmg) are guaranteed (articles 94-106) 

Amendments (none of which may be contrary to the 
spirit or fundamental prmciples of the constitution) have 
to be accepted by one Storthing (a simple 
majority snfSoing) and prmted, and then 
must pass the next Storthing (after a general election) by 
a two-thirds majority, after which they become part of 
the constitution without any royal assent being necessary 
This means a gap of at least from two to three years 
between the first passmg of a proposed amendment and 
the earhest time it can come mto force 

There have been a number of important amendments 
to the constitution on pomts of detail during its exist- 
ence of a century and a quarter, but m 
fundamentals it remains unchanged. Apart monai, 
from the separation from the personal muon 
with Sweden and the takmg by Norway of a 
separate royal dynasty m 1905, the most important altera- 
tions have been the provision for annual meetmgs of the 
Storthing (1869), progressive widerung of the franchise 
culmmatmg m umversal manhood and womanhood suffrage 
without qualification, and the mtroduction of direct 
election of the Storthing by the people (1906) Propor- 
tional representation was adopted m 1920 

The Norwegian was a constitution origmating m a 
popular movement and was given by a people to itself, 
not by a kmg to his people The people reserved 
sovereignty to itself and accorded only limit ed powers to 
the monarchy. It is the sole survivor of that small but 
scattered group of constitutions that may be said to have 
been born under the star of 1791, and the only one to 



68 Revolutionary Constitutions it; i. ch. iv 

have had an independent existence of any consequenoe. 
The Holy Alliance did not pay it the comphnaent of 
considering it important or dangerous enough to require 
crushing, and the world has not paid it the comphment 
of any extensive imitation, hlevertheless it has served 
Norway well and would undoubtedly have found favom’ 
in the eyes of Aristotle. 
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Bonapartist Gonstitutiona — The Prefdbncated State 

The constitutions associated with the name of Napoleon Bona- 
parte were neither republican nor spontaneous, but the republican 
nomenclature was retained for a time and the device of the 
plebiscite was used to preserve the illusion of response to popular 
demand That he cared little for constitutional forms is evidenced 
by his readiness to ignore the details of constitutions he had him- 
self made. That he had little constitutional originality is shown 
by his willingness to use the plans of others after giving them a 
characteristic Napoleonic twist 

His ideas on government were simple and direct, though the 
means he employed to put them into effect were subtle and devious. 
His inability to become a Director under the constitution of the 
Year III {the minimum age being prescribed as forty) had more 
to do with his decision to destroy that constitution (a constitution 
which he had imposed with apparent relish upon the territories 
conquered by his armies) than had any more theoretical objection 
to it on his part. Had he been able to dominate the government 
of France from within that constitutional structure, he might not 
have bothered to destroy it from without, for it could have been 
adapted to his ultimate purposes as easily as he bent the con- 
stitution of the year VIII 

This constitution of the year VIII consisted of the simple and 
leading principles of Bonaparte’s representative absolutism super- 
imposed upon the complicated machinery of Bieyes’ system of 
graded representation combined with divided authority, the same 
plan that had been rejected in 1795 Though this was the 
foundation it has been pointed out that “ on fabnque dans le 
salon de Madame Bonaparte le projet qui est dgvenu la Cons- 
titution de Van VIII ” This constitution, with hut minor 
rearrangements, an omission here, a change of name there, 
sufficed as the fundamental law, not only of the Consulate and 
the Empire in France, but for many other portions of Europe 
that fell under Napoleon’s domination. His various constitu- 
tions, from Spam to Poland, from Holland to Naples, are all 
baaically similar — prefabricated structures with false individual 
fagades, to mask without impeding his unbridled will 
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THE CONSTITHTIOHAL ABSOLUTISM OF THE YEAR VHI 

“ A OONSTITUTIOH is presented to you ” proclaimed the 
Consuls of the repubho to the people of IVance on 
December 16, 1799 (16 Frunaire an VIII). 

“ The constitution is founded on the true beyolumon 

prmciples of representative government, 

on the sacred rights of property, equahty 

and hberty. . . . Citizens, the revolution is fixed in the 

prmciples through which it began. It is fimshed ” It 

was. 

The constitution of 1796 had not worked well The 
acute division of power between the executive Directory 
and the legislative chambers had resulted m first the 
one and then the other violating the constitution m 
order to exercise effective control over the government 
of France The constitution functioned regularly only 
untd 1797, after which the Directory purged and sub- 
ordinated the chambers and ruled vutuaUy as a revolu- 
tionary government untd the rmddle of 1799. It was 
then the turn of the legislature to humble the Directory 
and to seize the reins of government. Meanwhde, with 
her most brijhant general far away in Egypt and Palestine, 
the once irresistible armies of France were suSermg 
reverse after reverse m Europe at the hands of the Second 
Coahtion When the two frigates containing the party 
of General Bonaparte arrived back from the east m the 
bay of Fr6]us on October 8, 1799, and warned the 
inhabitants of the plague they were probably carrying 
from Alexandria, the latter cried out “ We’d rather have 
the plague than the Austrians ”, and made them land 
without observmg quarantme regulations In Pans, 
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Bonaparte found sufficient disgruntled people, including 
two at least of the Directors, together with the presiding 
officers and a determined minority in both the Council 
of Ancients and the Dive Hundred, who were wilhng to 
have despotism rather than the continuance 
of the existing riqinie. The coup d'itat of 
November 9, 1799 (18 Brumaire an VIII), 
in the execution of which his brother Lucien (for the 
first and last time) overshadowed m adroitness and 
ruthlessness the illustrious Napoleon, made Bonaparte 
the master of France, and the country appeared to be 
his willing slave. Yet for her he brought out of Egypt 
not one plague but more than ten. 

His rule lasted m France and over large areas of 
Europe beyond her borders for fifteen years, but the 
governmental machinery he used throughout this period 
with but minor alterations, was manufactured within a 
few days between November and December 1799, The 
ooNSTiTv- constitution of December 13, 1799 (22 
TioNAi Frimaire an VIII), assembled in the salon of 

lOxaSTDATIONS ” 

oi' aoNsuLiTB Madame Bonaparte on the frame of the dis- 
AND HMPiBB carded 1796 model for a constitution pre- 
pared for the Convention by Sieyes (now a Director and 
Bonaparte’s confederate) sufficed as a basis both for the 
Consulate and for the Empire of Napoleon Bonaparte, the 
transition behig affected by the Sdnatus-consultes orga~ 
niques of 1802 (16 Thermidor an X) and of 1804 (28 Flor6al 
an XII). All three of these constitutional documents 
aimed consciously to secure and maintam the absolute 
power of Napoleon in fact, whde preserving and paying 
verbal tribute to the forms of hberty All three were 
submitted (the two latter m prmciple only) to general 
plebiscites of the people of France , ah. three accorded the 
universal manhood suffrage acclaimed m 1793 but with- 
drawn m 1796, though accompamed by elections to the 
central legislatures triply indirect ; aU three provided a 
supreme executive head (divided under the Consulate 
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only m theory) and a triply divided legislature possessing 
no powers of initiation (the Corps Ugislahf being allowed 
only to pass laws, the Tribunate — suppressed in 1807 — 
only to discuss them after proposal by the government, 
and the Senate — at first — only to annul them, in special 
circumstances) ; all three provide that ministers and a 
council of state shaU he appointed by and act as agents of 
the executive head, and have no constitutional connection 
with the legislature , aU three leave a loophole for direot 
legislation by the head of the state , aU three impose the 
strictest admimstrative centralization of the country, 
providmg (with the organic law of 28 Pluviose an VIII 
supplymg detailed orgamzation) each department with a 
prefect, each arrondissement with a sub-prefect and each 
commune with a mayor, aU assisted by councils and all 
appointed by or under the authority of the head of the 
state , aU three prescribe a judiciary whose members are 
no longer elected but are appomted by the head of the 
state, nonunaUy for life but actually (and after 1807 m 
particular) durmg his pleasure. 

This tremendous concentration of actual and ultimate 
power m France mto the hands of one man, 
meant that the quahty of the government of oonohntba- 
the country was dependent upon him alone 
to an extent unprecedented, even under 
Louis XIV The great Bourbon boasted that he was the 
state , the httle Corsican was the state 

Under hiuji France was fortunate m her misfortune, 
that though he wasted her manpower and squandered her 
resources in a never-endmg quest for world domination, 
his orderly and practical mmd supplemented his shallow 
constitutional system by far-reaching reforms at home, 
notably m the spheres of the legal system, the educational 
system and the ecclesiastical system of France His legal 
codes, and particularly the Cml Code, blended with a few 
of his ovm prejudices moat of what was best of the system 
of the ancien rdgime and many of the innovations of the 
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revolution, and were to exert a world-wide influence , his 
schemes provided France with the structure of what 
remains to this day one of the most satisfactory educational 
systems in the world ; even his religious settlement, em- 
bodied in the Concordat of 26 Messidor an IX and the law 
of 18 Gernainal an X, survived virtually unimpaired for a 
century His constitutions were shams, the diaphanous 
draperies that inadequately shrouded an 
otherwise naked despotism, and them con- 
tributions to pohtical science are negligible, 
but his administrative reforms, though they rested upon 
no popular sanction and paid less regard to the rights of 
man than to his nature and mterests, often proved both 
salutary and permanent Not without justice has he been 
called “ the last and perhaps the most benevolent of the 
benevolent despots ” 

Napoleon’s constitutional ideas appear to have changed 
little throughout his public life Bliss was it in that 
napoleon’s dawn to be ahve, and to be young was very 
ooNSTiTiT. heaven, but to the young Corsican the 

TioNAL roBAs pYcuch Revolution was a heaven-sent oppor- 
tunity rather than an inspiration. “ Why do they not 
sweep away four or five hundred of them with the 
cannon ” he exclaimed to Bourrienne as together they 
watched the mob storm mto the Tuileries on June 20, 
1792 Three years later he was m a position to follow a 
similar inchnation, and the whiff of grapeshot of October 6, 
1796 (13 Vend6miaire an III) was the result Four years 
more passed and agam he cheerfully made use of mihtary 
force to turn yet another corner in the constitutional 


history of France, when on November 9, 1799 (18 Brumaire 
an VIII) his grenadiers chased all that was left of the Five 
Hundred out of the Orangery at St. Cloud, to be “ lost to 
view and to history ”. 

Founded upon force and fraud, his system of govern- 
ment retamed these as its two main props. In France a 
coup d’etat was never again necessary for him, for on the 
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18 Brumaire he had captured the state, and he retained 
his hold even through the reverses of the Moscow 
campaign and Leipzig Deposed at last, in 1814, by the 
Senate he had created for himself at home and banished 
to Elba by the ooahtion he had created agamst himself 
abroad, he departed without a struggle, and without a 
struggle he returned to his throne for the 
Hundred Days — a testimony to the ben- niasporao 
evolence of his despotism. It was only then 
that he abandoned the simple despotic prmciples with 
which he had devised his mstrument of government in 
1799, and kept it sharp through fifteen hurrymg years. 
And when he abandoned these prmciples, it was upon com- 
pulsion, a change of tactics rather than a change of heart. 
The trend between 1799 and 1814 had ever been in the 
directiou of a more complete absolutism, not away from 
it A consulate for ten years was extended to a consulate 
for twenty years, then to a consulate for life with the 
power to designate a successor, to become finally an 
empire with hereditary succession m Napoleon’s own 
family ; the Tribunate, which discussed without passing, 
and the Corps Ugislatif, which passed 
without discussing legislative proposals rNOBBAsiNoi,T 
placed before them by the government, 
were reduced, by successive stages of attack 
upon the mdependence of their personnel and the extent 
of their functions, to extmction m the case of the former, 
to a nulhty in the state m the case of the latter , the 
universal manhood suftage was tampered with to restrict 
the lists of people eligible for electoral assembhes to the 
most substantial taxpayers The Sinat conservateur, a 
majority of its members nominated m the first mstanoe by 
Bonaparte’s creatures, the two retiring and the two m- 
coming Directors (article 24, constitution of 1799), and its 
new members, chosen only from among persons previously 
approved by him, proved to be the best possible instru- 
ment for the furtherance of his dynastic ambitions and the 
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development of Ms despotic system Devised m 1799 as 
a body simply to decide on the oonstitutionahty of legis- 
lative proposals, it was gradually turned into a means of 
modifying the constitution, through Sdnatus-consultes and 
Bdnatus-consultes orgamques, at the behest of Napoleon 
Bonaparte, and in a direction further and further away 
from “ the true principles of representative government ” 
and “ the sacred rights of property, equality and liberty ” 
THE “ s£nat which he had declared it to be founded. 
CONSBE.VA- From a Sdnat cmservateur it may be said to 
have been turned mto a Sdnat innovateur, but 
one of its innovations Napoleon had neither planned nor 
foreseen (if he had, the Senate might have gone the way 
of the Tribunate), for on April 3, 1814, this hitherto sub- 
servient body issued a decree removing Napoleon Bona- 
parte fi’om the throne of France and abolishing the 
hereditary succession in his family. Napoleon Bonaparte, 
it declared, had broken the social pact by which Ins 
constitutional monarchy existed, and had violated his 
coronation oath. The indictment that follows is remin- 
iscent of the indictment of George III contamed in the 
American Declaration of Independence 

Three days later the Senate, transforming itself into a 
constituent body, published a liberal constitution in out- 
line form, caUing the Bourbons back to the throne of 
France as constitutional monarchs, to share the exercise 
of sovereign power with the representatives of the people. 
The creature of Frankenstein had mdeed rup. amuck, and 
had tumbled down the whole sham fa9ade of Bonapartist 
oonstitutionahsm Napoleon, returning from Elba a year 
later, wisely left it in the dust. 
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No sooner had revolutionary and repubhcan IVance begun 
to conquer and convert Europe, than Napoleon Bonaparte 
conquered the revolution and converted the republic 
(using the Consulate as his stepping-stone) into an heredi- 
tary empire His model, ancient Home, was an illustrious 
one, and he improved upon it according to his hghta, by 
concentrating the complete cycle mto less than five years 
In October 1799 he returned fiom Egypt ; by May, 1804 
he was Emperor 

Rapidly makmg good the reverses which France had 
suffered smce Campo Eormio, he was able, by humihatmg 
the Emperor at Lun4ville and by temporizmg with Britam 
at Amiens, to consolidate his hold upon the 
rmg of sateUite states which had previously satisliiti: 
recognized the France of 1796 as the centre 
of their umverse He found them m 1799 each a repubho 
one and indivisible with its reflection of the Directory 
and its version of the Ancients and the Five Hundred 
He did not suffer them for long to contmue to remind 
him of the fog he had dispelled at 8t. Cloud on that 
memorable morning of 18 Brumaire 

From republics one and mdivisible, each possessmg a 
great measure of actual and complete theoretical inde- 
pendence of France, he converted them into repubhos 
dependent and variable, m which the nom- „ 

^ ’ ooNvimsioN 

mal head of the state was his proconsul, and into 
then (where he did not annex them entuely 
to the French Bmpue) turned them mto monarchies, 
Bonapartist and subservient Meanwhile he was oreatmg 
and widenmg an outer rmg of chent states which were also 
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bidden to sup below the salt at the table of Bonapartist 
constitutionalism 

Step by step the satellite states thus dogged the foot- 
steps of France from Directory to Consulate and from 
Consulate to Empire Only Switzerland, of all these 
states, escaped the ultimate humiliation of a Bonapartist 
d5ma3ty With calculated magnanimity he permitted her 
to become and remam a dependent federal republic in a 
rmg of dependent unitary monarchies 

The people of the Helvetic repubhc, which had received 
its directorial constitution in 1798, chafed against the 
unaccustomed centralization which French ideology had 
forced upon them, and the cantons seethed with righteous 
indignation ripenmg into open revolt To 
strengthen the government, Bonaparte 
caused the Helvetic Directory to be re- 
placed early m 1800 by an executive com- 
mittee with wide powers Then followed an amazing 
display of hagglmg between the First Consul and the 
Swiss, durmg which four separate draft constitutions for 
the Helvetic repubhc were prepared withm the space of 
a twelvemonth, between May 1801 and May 1802 The 
draft of May 29, 1801, representing the First Consul’s 
views, was so altered when it reached Switzerland that 
the constitution which emerged from the Assembly at 
Berne on October 24, 1801, proved inacceptable to him, 
and pressure from the French authorities produced a 
reconsideration of the origmal draft, leading to the 
adoption of a new constitution on February 27, 1802. 
This new “ French ” constitution, though making some 
minor concessions to the representations of the Swiss, 
remained unpalatable to them, and an 
assembly of notables drew up yet another 
constitution on May 20, 1801. Though it 
left the Helvetic repubhc a umtary state, 
it was significant that this fact was not recorded m the 
opening words of the constitution (as had been the practice 
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in each of the previous Helvetjo constitutions), but kept 
back until article 2, while the cantons are hsted in careful 
alphabetical order and no capital is specifically designated 
(as Berne had been since 1798) A “ repubho one and 
indivisible ” obviously would not work in Switzerland. 

Exasperated, the First Consul, instead of •withdrawing 
the French troops from Svntzerland, as he had promised 
to do directly an agreed constitution could be adopted, 
completely reoocupied the country and prevented this 
fourth constitution of a twelvemonth from gomg into 
force. Nor had it satisfied the particularists in the 
cantons. 

The Gordian knot was cut by the First Consul, just 
three months before he became Emperor of the French, 
dictatmg a fundamental law for the Helvetic repubho 
and for each of the cantons, and these twenty miniature 
constitutions lasted until the allies drove the French out 
of S-witzerland m 1814 This was the 
famous Act of Mediation of February 19, mediation, 
1803, m which he abandoned completely 
the task which he had inherited from the Directory of 
trymg to make a unitary state of S'witzerland. But the 
Act of Mediation did not re'vive the old confederation in 
all its looseness and with aU its variations in the status 
of members It created a truly federal state, dividing 
sovereignty between the cantons and the central power 
somewhat in the way it had been divided in the United 
States in 1787. In accordance with the best federal 
theory the pre-existence of the cantons was admitted by 
givmg each its constitution (sections 1-19) before the 
federal authority was mentioned (section 20) The cantons 
were made equal members of the federation and six 
new cantons were added to the origmal Helvetic re- 
pubhc. 

This singular concession to deep-seated traditions of 
cantonal autonomy (though as a piece of Napoleonic state- 
craft it was less a concession than a decision to divide and 
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rule) was not made without the taking by the First Consul 
of his pound of flesh. The canton of the Valais, of vital 
strategic importance as contaming the Simplon Pass, 
was separated from the Helvetic repubhc as an inde- 
pendent state Later it was annexed as a department of 
France. 

The Swiss people did not take kindly to the Act of 
Mediation. By settmg up a federal state Napoleon gave 
them a pattern for the future far beyond then' existing 
desires, and in 1816 Switzerland, his dommation removed, 
reverted cheerfully to the status of a mere league or con- 
federacy of sovereign cantons Federabsm was rejected 
almost as decisively as had been the repubhc one and 
indivisible. 

Switzerland had been a republic for centuries before 
the French Revolution, and a republic she remamed 
raiDNOH through all the vicissitudes of the ensuing 
RBvonjTioN quarter-century, but the United Provinces 
UNITED of the Netherlands could only by courtesy 

NEimEDANDs oallcd u TepubHc during the hundred 
years preceding 1789. The impact of the French Re- 
volution in the Provinces had the effect of momentarily 
rehabilitating repubhcan institutions by removing the 
Orangist pressure upon them, but it was only a temporary 
reprieve. 

The trouble between the “ Patriots ” and the Orangists 
had led to a Prussian invasion of the United Netherlands 
in lV87 m favour of the Stadtholder, but 
BATAVIAN Pichegru and the hard wmter of 1796 
impuBEio removed the confederation of the United 
Netherlands and its Stadtholder from the annals of Europe. 
The Southern or Austrian Netherlands, whose bid for 
liberty had also just preceded the French Revolution, 
were annexed and became departments of France, but 
the' Northern Provmces were allowed to set up a Bat- 
avian repubhc, one and mdivisible A constitution was 
slowly elaborated and reflected the triumph of the French 
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party in the country, by appearing finally, m 1798, with 
a Directory of five {Staatsbemnd), a Council of sixty, and 
a Council of thirty, and a strictly centrahzed rdg%me, the 
old provinces mabmg way for eight departments. 

The First Consul, m 1801, increased the number of the 
Directory to twelve, and replaced the bicameral legislature 
by a smgle body of 36 members, but the bataviah 
considerable control he was able to exercise 

HONS or 

over the Batavian repuhhc under the Con- 1798 , 1801 
stitution of 1801 did not satisfy him when 
he became Emperor, so in 1806 the Batavian repubhc 
received its third and last constitution The ancient 
office of Grand Pensionary was revived to provide 
Napoleon with a native Viceroy m the repubhc, but the 
excellent Schimmelpennmk could not cope with the 
economic antagomsms of the emperor and the Dutch, 
and Napoleon, only a year later, decided to appomt a 
more reliable puppet by making his brother Louis king 
of HoUand The Batavian repubhc thus ended its smgle 
decade of existence But Loms, “ unwfihng kmg of an 
unwilhng people ”, faded sufficiently to prostrate the 
interests of the Dutch or to efface his own already negative 
personahty before the mexorable demands 

1 - 1 1 BONAPAHTIST 

01 JNapoleonic policy, and he went the way EruGnoii oy 
of Schimmelpeniunkm 1810 The Northern 
Netherlands now joined them Southern 
neighbours as departments of the French Empire, and 
the nddle of^the Scheldt was thus solved by makmg it 
a French river And so it remamed until the Empme fell. 
Few of his dependencies received less consideration from 
Napoleon than the Netherlands, and unlike Italy they 
had never known bun as a hberator. 

The man of destiny, who took command in 1796 of the 
army of Italy at the age of twenty-seven, had very soon 
committed the Dmectory to the patermty of a series of 
republics which brought to the peninsula from Alps to 
toe, always excepting Venice, the new regime of liberty. 
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equality and resistance to oppression To French, policy 
and French ideas the Alps, like the Pyrenees 
a century before, had for the moment ceased 
SIX poLiTicAi exist, and Italy became five political ex- 
pressions (or six if the tmy state or Lucca 
be mcluded) of the France of 1796, as General Bonaparte 
understood it 

The Second Coahtion played havoc with Napoleon’s 
Italian repubhcs, and before the end of 1799 all except 
the Ligurian had been overwhelmed, while even there 
Mass6na was on the defensive in Genoa Bonaparte’s 
second conquest of Italy, this time as master instead 
of as servant of France, resulted in the saving of the 
Ligurian and the revival of the Cisalpine republic, but 
Naples remamed as a Bourbon kingdom. The Cispadane 
republic did not reappear and Piedmont was annexed to 
France and divided into departments. The great dream 
of a united Italy, a federation of free republics under the 
disinterested protection of France, had been shaken by 
the handmg over of Venice to Austria in 1797 ; now it 
was shattered completely and was to remam shattered 
for over half a century. Napoleon Bonaparte, for all his 
Italian blood, showed himself to Italy as but another 
Charles VIII. Once again “ Ad ognuno puzza questo 
barbaro dominio 

The second departure from the repubhcan trend in 
Italy came in 1801 when the Grand Duchy of Tuscany 
Italy’s became, not the Etrurian repjibho but the 

EBisirBi,ios kingdom of Etruria (to provide a throne for 
LiQOTDATBD hereditary prmce of Parma, whose own 

territory had been annexed by France) The kingdom of 
Etruria was itself annexed m 1808. 

The Cisalpine republic, most substantial of all the 
Italian satelhtes of France, was not allowed to retain 
much longer its free mstitutions imder the constitution 
of 1797. In 1802 the First Consul changed it into the 
subservient Itahan repubho, eivine it a new constitution 
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which, though retaining an elected legislature, enabled 
him, as President of the new republic, to control it 
(actmg through a native vice-president on the spot) as 
effectively as he was m control of France herself This 
fresh constitution was as autocratic m tendency as was 
the French after the Sdnatus-consultes of 1802. At the 
same time the Lucoan and Ligurian republics became 
similarly subservient 

It was only to be expected that, when the French 
empire was set up m 1804, the Italian repubhc should 
become the kingdom of Italy, with Napoleon 
as sovereign and his stepson Eugene Beau- KmasoM or 
harnais as viceroy, while France herself was 
brought mto direct contigmty with the new kingdom by 
the aimexation of the Ligurian repubhc m the following 
year. This violation of the natural frontier of the Alps 
was to lead only to wider annexations, of the kmgdom of 
Etruria, of Rome and the Patrimony of 8t Peter (both 
to the French Empire) and of the Papal provinces (to the 
kingdom of Italy). Meanwhile the Third Coahtion lost 
the mainland of the kingdom of Naples to Napoleon, who 
put his brother Joseph on the throne there m 1806, 
replacing him in 1808 by Joachim Murat, a brother-in- 
law, when Joseph was called to succeed yet another 
Bourbon m Spain One of Joseph’s last acts as king of 
Naples was to give a constitution to the country, which 
Napoleon himself guaranteed on June 20, 

1808, and wliKih remained nominally m force kingdom: oh 
imtil the end of the reign of Murat. Modelled 
in the mam on the imperial constitution, it oontamed 
a full measure of Bonapartist hocus-poous. A farcical 
“ National Parhament ” consisted of five classes of 
members — ecclesiastics, nobles and scholars, who were 
hfe-members, and substantial property-owners and mer- 
chants, who were chosen by their fellows afresh for each 
parhament This body was required to meet at least 
once every three years , its proceedmgs were secret, and 
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reports were not permitted to be printed ; it was not 
allowed to discuss certain specified reserved subjects. 
Murat’s tendency to disregard this constitution can 
hardly be regarded as an onslaught upon popular 
government. 

No satellite repubhc was set up by France on German 
territory. The left bank of the Rhine was conquered, 
annexed and divided mto departments of France by 1796, 
but it was not until the Consulate that any governmental 
remedy short of outright annexation was judged expedient 
for any part of Germany that feU within the French sphere 
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of influence. Then, m 1803, through the 
Reichsdeputationshauptschluss, the First Con- 
sul , by extensive mediatizations , giving nearly 


OBBMAirr 


aU the free towns and ecclesiastical states as 


well as the remaimng knightly enclaves to the more im- 
portant princes and rulers, reduced the number of sove- 
reignties east of the Rhme to a more manageable number. 
By 1806 his management began to produce dividends. 
For Germany the year which saw the extinction of the 
Holy Roman Empire and the foundation of the Confedera- 
tion of the Rhine is one of the great dividing lines in her 
history. 

Germany at the end of the eighteenth century was 
seething with mteUectual enhghtenment, but barren of 
poLrrioAi. ideas for her political regeneration , her 
iMPOTBNOB culture was that of the Pohs and flourished 
OP (jBBMAjnr ^ Kleinstaat and the free city , Frederick 
the Great had despised as intellectually barbarian the 
weU-driUed Prussia of his father’s moulding over which he 
ruled , Austria and the Empire, despite Maria Theresa 


and Joseph II, resisted the Aufklitrung with an imperme- 
abflity unrivalled in Germany. Such was the region upon 
which burst aU the disruptive force of the French Revolu- 


tion and all the eruptive vigour of Napoleon Bonaparte, A 
people so unnundful of the chaos of its pohtical mstitu- 
tions could resist neither of these. 
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Napoleon once declared that if the Holy Roman 
Empire had not existed it would have been necessary to 
create it, but when m 1806 he found it an obstacle to his 
schemes, he brushed it contemptuously 
aside. It expired without protest, nor can empire 
history lament its passmg. Austria had by 
then discovered its hollowness even as a dynastic tool, and 
the Diet atRatisbon, which could attract the representatives 
of only fourteen prmces out of a hundred, and of four free 
towns out of fifty-one in 1778, rightly deserved Napoleon’s 
scorn as nothing more than a miserable monkey -house. 

Napoleon’s system in Germany spread not only his own 
power, but the social and pohtical ideas of the French 
Revolution far beyond the Rhine His policy for Germany 
was dictated by no other considerations than Bonapartist 
reasons of state ; his drive through Germany’s constitu- 
tional maze was based upon dynasticism and admims- 
trative expediency , yet he brought a simplification to 
Germany’s problems such as could not napoleon’s 
conceivably at that period have been simplimoa- 

1 in n n 1 t TION OF 

aciLi6V6cl from 'witnin. Joroftclly, Jiis policy Germany’s 
was to isolate Austria, to render Prussia problems 
permanently impotent and pliable, to make treaties with 
the smaller prmces and to build up the secondary states 
mto a barrier, a thud Germany, to msulate the two leading 
powers Advised by Talleyrand, he met the problem 
of northern and southern Germany in different ways. 
Prussia and Austria havmg both been driven back far 
from the Rhine, the north was carved into new Bona- 
partist states, while the south was left to its native houses, 
provided that they became the creatures of French pohcy. 

Once he had decided to impose political reorgamzation 
upon Germany, Napoleon at first wavered from plan to 
plan. Then, with characteristic and hghtrdng rapidity he 
completed his plans, and, having made adequate mihtary 
preparation east of the Rhine, gave the astonished 
German envoys at Pans twenty-four hours m which to 
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accept the treaty of the Confederation of the Rhine, or to 
risk mediatization for the states they represented as the 
price of refusal. Fifteen states immediately adhered to the 
new arrangement 

As a piece of clear-headed statecraft the constitution 
of the Confederation of the Rhine cannot but command 
admiration, despite the characteristic in- 

ooNrBDnaA- ’ ^ j t d 

TioN OB smcerity of its provisions. It was dictated , 

RHiNB Treitschke, “ by a thorough knowledge 

of the German estate of princes ” The fifteen princes, by 
joining the new Confederation, severed themselves for ever 
from the Holy Roman Empire (article 1) ; a hoUow diet 
of two colleges was devised to meet at Frankfurt am Mam 
(article 9) and to prepare a fundamental statute for the 
Confederation (article H), which of course (for this was a 
Bonapartist constitution) it never did , the princes had 
all to contribute fixed contingents of troops to any war in 
which France or the Confederation was involved (articles 
36-38) ; each member of the Confederation received plunder 
m the shape of mediatized lands (articles 17-26), and a 
thorough simplification of boundaries and of territories 
within the frontiers of the Confederation was carried out 
(articles 13-16). Here Napoleon builded better than he 
either knew or cared These rearrangements were carried 
out merely to morease his hold upon western and central 
Germany, but for Germany herself they were later to 
prove an untold blessmg “ By these masterly pro- 
visions ”, claims Fisher, “ the political ms^p of Germany 
was simplified, and more was done for the cause of good 
government in the valleys of the Danube, the Neckar and 
the Mam than had been effected by aU the policies of the 
eighteenth century.” The patchwork map of the old 
Germany, with its enclaves and its sovereign territories 
often but a few miles square, was an eyesore to an orderly 
mmd such as was Napoleon’s, and he re-drew it with a 
thoroughness before which even the prmciple of legitimism 
yras to stand powerless. 
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By framing (in every sense) this Confederation, making 
himself its official “ protector ” (article 12) and its prince 
primate his nominee, Napoleon completed a process he 
had begun at Lun^viUe in 1801, a process of decimation, 
rationahzation and Galhcization of the remaining mde- 
pendent states of ■western Germany. Austerhtz and Jena 
placed both Austria and Prussia beyond effective protest, 
and made possible also a rapid growth of j,xpaksioit 
the Confederation of the Rhine (as pro'vided os the oon-- 
for in article 39) not only to north Germany, 
but to the Elbe, the Oder and the Vistula, in the years 
succeeding 1806 In 1807 Saxony, Oldenburg and Meok- 
lenberg were mcluded ; m 1808 the Bonapartist kmgdom 
of WestphaKa (which had been presented with Jerome 
Bonaparte and a stock constitution in 1807) was added , 
m 1809 the Grand Duchy of Warsaw, to the ohagrm of 
Poland’s patriots, was made to adhere It was not be- 
yond Napoleon’s imagination to have stretched the 
Confederation of the Rhme to the Neva had the fortunes 
of 1812 been different. Then mdeed might his “ grand 
systhme f6d6ratif europden ” have truly existed 

The era of Napoleon changed the forces and destinies 
of Germany m many ways However much of his work 
was undone at Vienna, there was much that nothing 
could undo He had brought to political hfe a people over 
which generations of its own patriots had despaired , he 
had galvanized Prussia, cut away the dead 
weight of the imperial crown from Austria, lonobb a . 
sent the efficiency of French administration oboobaphioai, 
into the whole of western Germany, and 
simphfied her state system to an extent almost unbeliev- 
able. After Napoleon had fimshed •with her, Germany 
may not already have been a nation, but she had become 
much more than a geographical expression. 

Poland had far more to hope for &om Napoleon, hut far 
less to thank him for than had Germany. On October 10, 
1796, just five days after the whiff of grapeshot of 13 
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NAPOLEON 
AND THE 
POLES 


Vend^miaire from whioh. Napoleon’s great fortunes date, 
the once great state of Poland had come to her final 
misfortune. The name “ Poland ” hved on 
only as a theoretical expression, and for many 
years was by agreement never used in the 
state papers of Prussia, Austria and Russia. Napoleon, 
who might with impunity have done something for the 
Poles m the treaties of 1797 and 1801, and who did actually 
toy with the idea of revivmg the kingdom of Poland in 
1807, found reasons for keeping that name off the map of 
Europe, but under another name, the Grand Duchy of 
Warsaw, he did give separate though short and dependent 
political existence to what had once been part of the 
ancient Pohsh state. 

Long before the partitions of the eighteenth century 
the pohtioal mstitutions of Poland had diverged so far 
THE ANomNT promising beginnings that they 

POLISH became the Augean stables of political 

OONSHTUTION standing butt of practical 

politicians of all countries The celebrated liberum veto 
“that would have been thought impracticable had it 
never existed ”, and that made “ every, individual of the 
nobihty and gentry . an Estate of the Kingdom”,,; 
aroused alike the scorn of Voltaire, the reforming zeal of 
Rousseau and the wammg finger of Alexander Hamilton! \ 
before it disappeared from the face of Europe, dragging | 
the Polish state and monarchy with it 

The many attempts made to reform thef'Pohsh con- 
stitution during the eighteenth century were all defeated 
by mternal faction or by the mterests of Poland’s more 
powerful neighbours But the institutional revolution 
AsoBTivB initiated by the Four Years’ Diet m 1788 — 
aoNSTP^oN a revolution no less interesting at the outset 
than that which started m Prance a few 
months later and stole from it the spotlight of history — 
came too late to save Poland either from herself or from 
her aggressors. “ The memorable constitution ” of the 
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third of May, 1791, in which the revolution against 
the ancien rigime in Poland culminated, was never put 
into operation “ The new constitution ” wrote Edmund 
Burke, m December, 1791 — after praising its theoretical 
excellence — “ only serves to supply that restless people 
with new means, at least new modes, of cherishing their 
turbulent disposition.” It would have replaced the weak 
elective monarchy and the liberum veto by a stronger 
hereditary monarchy. The privileges of the nobUity and 
gentry would not have been abohshed, but the burgesses 
would have received certam rights and the peasants would 
have been protected and gradually freed from serfdom. 
The king would, in the exercise of his executive power, 
have been advised by a cabinet responsible to the legis- 
lature, which would have remained bicameral, but on a 
reformed basis The danger of renewed constitutional 
stultification would have been met by the caUmg of a 
fresh constituent diet every twenty-five years 

This constitution, framed at the same time as the 
French Constitution of 1791, was httle influenced by con- 
temporary events m France. It owed much to Montes- 
quieu, and his expose of the British constitution ; it was 
a product of the Aufklb/rung, not of the years of revolution. 
With aU its faults it gave to the Poles durmg the century 
and a quarter of their bondage a tradition of constitutional 
and enlightened government, a symbol of what might have 
been and of what might be agam. 

Napoleon,* with the full approval of that romantic 
realist Alexander I of Russia, created the Grand Duchy of 
Warsaw m 1807 for his ally the King of Saxony (whose 


dynasty was to have been given the new hereditary 
crown of Poland following the death of King Stanislaus, 


under the constitution of 1791) He initi- 
ated a constitutional rdgime on the model of 
his own imperial system m France, and made 
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the Grand Duchy a member of the Confederation of the 


Rhine. Representative mstitutions were provided, but 
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all the characteristic Bonapartist bars to popular control 
were also present — legislative bodies unable to initiate 
or to discuss except in sectional committees ; a senate 
appointed by the king and with life tenure ; a lower house 
elected by special classes of substantial citizens only ; 
strict admmistrative centralization under appointed 
prefects, sub-prefects and mayors The “ Liberty ” that 
Napoleon in the final section of the constitution of 1807 
(article 89) declared he was givmg to the Poles was handed 
out m very small parcels, with many strings attached, 
but though the function of this constitution, as of so 
many others, was “ merely to give the appearance of a 
national sanction to Napoleon’s constant demands for 
recruits and subsidies ”, it also brought to the Grand 
Duchy (which mcluded the buUc of Prussian Poland, 
together with Cracow and Eastern Galicia after 1809) the 
equahtarian legal system of the Prench Revolution to 
which Napoleon contmued to adhere This meant not only 
rehgious toleration and the abolition of serfdom, but also, 
as a permanent boon, the blessings of the Code NapoUon 
(adopted in accordance with article 69 of the constitution). 

The constitution of the Grand Duchy of Warsaw 
remained in force under five years, and the retreat from 
THE OONGBBSS ^oscow, wlfich blottcd it out, also prepared 
KINGDOM OB the way for Alexander’s “ Congress kmg- 
poLAMD, 1816 Ijg brought forth with 

much labour by the Congress of Vienna in 1816 The 
Constitution of November 1816 fulfiUedr Alexander’s 
prormse to the Powers of “ a representation and national 
institutions ” for Poland, but though it was on paper a 
great advance (when compared with Napoleon’s devices) 
m the direction of representative self-government on a 
national basis, only the Polish nobfiity and gentry had 
any part m government, and the control of Russia over 
the pohoy of the kingdom was safeguarded by the 
appointment of a viceroy and a commander-in-chief of 
the Polish army by Alexander himself 
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Disliked with, unusual unanimity, but for most varying 
reasons, by the Poles, the Russians, the Emperor Alex- 
ander and the Vienna Powers, this constitution may be 
said never to have been given a chance by any of them to 
show how bad or how good it really was. It barely sur- 
vived Alexander himself, only to be swept aside by his 
successor — as Castlereagh had foretold — in favour of 
an Orgamc Statute ” which, while it preserved certain 
distingmshing rights for the Poles, incorporated the 
kingdom as an mtegral part of the Russian Empire and 
replaced the elected Diet by an appointed council of 
state. In 1847 the Organic Statute disappeared too, 
and the Congress kingdom lost its identity and all its 
remaining rights, to become the Russian provmce of 
Poland. 

The story of Bonapartist constitutionalism was very 
much the same everywhere Republics one and mdivisible 
on the model of 1796 were succeeded by QBNEaAx 
republics dependent and variable on the rAWEBN or 
model of 1799, and these in them turn gave 
place to monarchies oonsanguinous and monaiism 
subservient on the model of 1802-4 Joseph Bonaparte 
became king in Naples and then m Spain, Loms m Holland, 
Jerome m Westphaha, Joachim Murat m Naples, Eugfene 
Beauharnais viceroy m the kingdom of Italy, and then, 
as the supply of dependable relatives began to run out, 
the faithful king of Saxony was made Grand Duke of 
Warsaw. Onl^ Switzerland survived at the second status 
into Napoleon’s third stage of development Every- 
where the shadow of representative government and 
popular sovereignty was conceded and them substance 
denied. Whatever the local variation on the theme of 
the constitution of the year VTII, whatever permutations 
and combinations of the institutions of the Consulate 
and Empire were indulged m, the result was always the 
same — constitutional absolutism Nor did this mvolve 
a contradiction in terms, for though Napoleon Bonaparte 
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never gave or intended anywhere to give self-government, 
he did give equahty before the law, and what is just as 
important, it was good law Herem indeed, if nowhere 
else, was he the heir to the revolution 

In all that greater part of Europe which may be 
described as Napoleon Bonaparte’s sphere of influence, 
only two constitutions mtroducmg a new regime were 
put into operation while he was in power in France 
that were not to a greater or a lesser extent dictated 
by him, and that did not bear his characteristic stamp. 
These were the Spanish and Sicilian constitutions of 
1812. 


When he sent his brother Joseph from the throne of 
Naples to that of Spain in 1808, Napoleon sent with him 
a constitution for Spain of the familiar type. Joseph was 
to have nine ministers and a council of state, there was 
to be a senate appointed for life, and a Cortes of three 
estates to which were added deputies from the colomes. 
Freedom of the press, the abolition of torture and the 
Inquisition, as well as of feudal privileges, and a new legal 
system, were promised. The national rising 
BONAPABTiBT of the Spamards against the rule of Joseph 
Napoleon was soon to engulf this 
constitution, and the insurgent Cortes of 
Cadiz produced its counter-constitution of 1812. Bona- 
partist constitutionahsm in Spain received the espada 
almost before it had entered the ring 

In Sicily it did not even enter the ring. When the 
Bourbons were driven by Napoleon from Naples for a 
second time, they were able to retain Sicily 
with the aid of a British army of occupation 
Durmg the British occupation, between 1808 
and 1814, the struggle between the monarchy and the 
estates of Sicily placed the British commanders virtually 
m control of the administration of the island. Their 
reforms, involvmg the disappearance of the ancien regime, 
were comparable in extent to those of Joseph and Murat 
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on the mainland, and the constitution drawn up by the 
estates m 1812 was not without justice called the 
“ British ” constitution Like the Spanish (which was 
also drawn up m territory under British occupation) it 
ran counter to all the trends of Bonapartist absolutism. 
But it also ran counter to the traditions of Bourbon 
absolutism, and lapsed m 1814 (again like the Spanish) 
when the British withdrew. Though promulgated m 
defiance of aU that Napoleon stood for, these two con- 
stitutions were, by a strange irony, both brought down 
by his faU. 



CHAPTER VII 


POSTSCRIPT TO BONAPARTISM — THE NAPOLEONIC IDEA 

It was not until the feverish hundred days of Napoleon’s 
last phase of power that he produced his first and only 
genuine constitution, genuine in the sense 
amitionml” away by stealth with 

one hand what it gave openly with the 
other, genuine in that it was not merely a mask for the 
face of absolutism. 

The Acte addiUonnel aux Constitutions de VEmpire, as 
Napoleon insisted on oallmg it, though in spirit it broke 
with them completely, was forced from him by the 
pressure of events Published on April 22, 1816, just 
five weeks after his return from Elba, it was an appeal 
to the French people, a bid for their support such as he 
had not previously found it necessary to make. In 1799, 
in 1802 and in 1804 the people of France had been asked 
by plebiscite to ratify his constitutional changes, but the 
alternative was chaos In 1816 they had been presented 
during the year since his first abdication with two distinct 
forms of government alternative to his own. By the Senate 
constitution of April 6, 1814, a sovereign people was, of 
its own free wiU, setting up a stij^otly limi ted 
WMPBTITOB8 monarchy, leaving to the kmg executive 
functions only. By the Constitutional 
Charter of June 4, 1814, an absolute monarch, volun- 
tarily and by the free exercise of his royal authority, was 
conceding to his subjects the realities of representative 
government Both of these were advances upon the 
constitutional absolutism of the Consulate and the 
Empire ; both of them united in recognizmg the Bourbon 
and not the Bonaparte dynasty as head of the French state. 

84 
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The Charter had swept aside the Senate constitution as 
a practically possible form of government for the Bourbon 
restoration. It was, therefore, prmcipally agamst the 
former that Napoleon was forced to make his bid 
“ Louis XVIII played the Gharte , Napoleon doubled 
and played the Acte add%tionnel ” But though this tune 
he had no aces up hia sleeve, he stiU remained imable to 
play straight It is significant that while the preamble 
to Loms’ Charter is much more absolutist in its assertions 
than IS the body of the constitution m its provisions, 
the preamble to Napoleon’s Acte additionnel is much 
more hberal m its professions than is the rest of the 
document m its concessions. 

It IS also significant commentary upon the changed 
status of Napoleon’s power and self-confidence in 1815 
as contrasted with 1799, that whereas m 1799 he had 
taken Sieyes’ constitutional plan and scooped out its body 
and heart, usmg only the husk to give liberal and popular 
cover to the machinery of absolutism, m 1815 he accepted 
the draft constitution prepared by Benjamin Constant, 
a known and avowed hberal (drawn up, benjuuiii 
admittedly, with an eye to what the constant’s 
emperor, m his extremity, would be able 
to stomach), virtually without amendment Even the 
hereditary peerage, to which Napoleon objected strongly, 
remamed part of the Acte addihonnel His personal 
stamp IS confined to the title (on which he msisted with- 
out deceivmg.even himself) and to the preamble (with 
which, even if he did not deceive himself, he succeeded 
m deceivmg a portion of posterity). 

The preamble argues that over a period of fifteen 
years he had been seeking to perfect constitutional forms 
m accordance with the needs and desires 
of the people of France, but that, m pur- ® 

sumg his arm of foundmg a great European 
federal system, he had found it necessary to adjourn the 
establishment of certam mternal institutions “ plus 

G 
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sp^cialement destinies a prot6ger la libert6 des citoyens ” 
His aim being now to mamtam peace, he desired to make 
the constitutions of the empire conform “ aux voeux et 
aux besoms nationaux ”, for which reason he was giving 
to the representative system “ toute son extension ” and 
submittmg his proposals to the vote of the whole people. 

In the body of the constitution we find the emperor 
retaimng the executive power without check (though 
mimsters are allowed to be members of the legislature, 
they need not be), but sharmg the legislative function 
with the two chambers (article 2) The dice are still 
loaded in favour of the emperor m the 
AOT 3 legislative sphere because the government 

alone has the right to mitiate legislation, 
while, though the two houses can submit 
amendments, they cannot insist upon them (article 23) 
and must, if the government rejects these, simply accept 
or reject a law m the form originally proposed The 
power of dissolution (article 21) and the unlimited right 
to create new peers (article 3), gives the government 
valuable weapons against a recalcitrant legislature, which 
are hardly balanced by such elements of popular parha- 
mentary authority as the election of its presiding officer 
by the Chamber of Deputies itself (article 0), the require- 
ment that a new legislature shall assemble within six 
months of a dissolution (article 21), the reservation to the 
Chamber of Deputies of the right to propose taxes, loans 
and levies of men (article 36) and the forbid-dmg of meet- 
mgs of the House of Peers when the Chamber of Deputies 
IS not in session (article 22) 

The franchise is not broadened, and the system of the 
empire is httle changed, except for giving special repre- 
sentation to mdustrial, manufacturins and 

MXNOR . - in ® 

s'RAiTOBisH oommeroial interests by allowing the de- 
A^^ioiAi partmental electoral colleges to choose repre- 
sentatives from hsts submitted by chambers 
of commerce (article 33). The mdependence of the 
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judicial system is made more real by judicial appoint- 
ments bemg for life from tbe moment of nomination 
(article 61), instead of for life subject to a probationary 
period of five years 

An innovation is the addition of a declaration of the 
rights of citizens (section VI of the Acte), m which equality 
before the law is mentioned first, followed by hberty of 
worship, the inviolabihty of property, the prohibition of 
a censorship (against which the Senate had protested so 
vigorously in 1814 m its decree deposmg Napoleon) and 
the right of petition, while declarations of 
a state of siege are to be confined to cases deolabation 
of mvasion and civil commotion and to be 

INOLUDED 

confirmed by the legislature. Fmally it is 
declared that no restoration of the Bom’bon dynasty, or 
of the feudal nobility, is possible, and the sales of the 
national domam are stated to be irrevocable 

The Acte addiUonnd was accepted overwhelmingly m 
a popular plebiscite, with a million and a half votes m 
its favour and only five thousand against, but the battle of 
Waterloo a few weeks later tipped the balance m favour 
of the five thousand objectors Napoleon went to St 
Helena and the Acte additwnnel never went into operation 

“ In a hundred days ”, said Mettermch, “ Bonaparte 
undid the work of the fourteen years durmg which he 
had been m power He let loose the revolution which 
he had suppressed m France ” But the tentative radical- 
ism of the ,^cte additionnel can hardly be said to have 
amounted to this Indeed, we see m it Bonaparte the 
would-be legitimist rather than Bonaparte 

,1 7 T J 7 7 7 1 WOULD-BE 

the sans-cuiotte In it he borrowed much legitimism 
from Louis XVIII’s Charter of 1814 j m it ?A 
he sought to perpetuate the Bonaparte 
succession, and to exclude for ever the Bourbon dynasty 
by identifymg it with the ayicien regime , m it he conjured 
up a great European federation with himself, the hberal 
emperor, as kmg-pm. 
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The Acte additionnel did not serve to prolong the first 
empire, but thirty years after Napoleon’s death its memory 
was not without value in the foundation of an Empire 
additionnel. Louis Napoleon Bonaparte, nephew and 
step-grandson of the greater Napoleon, came to position 
and power m France by ways more devious 
ANP THH and less spectacular than did the latter. 

sBooND rpjj^Q apprenticeship of the Oarhonari had to 

serve for that of Toulon, the fiascos or 
Boulogne and Strasbourg for the whifC of grapeshot and 
the bridge of Lodi, the “ University of Ham ” for the 
researches of the Egyptian campaign , but they led, 
nevertheless, aided by an illustrious name and Les Iddes 
napoMoniennes, to what an acute contemporary observer 
called, with justice, “ The 18 Brumaire of Loms Napo- 
leon Paymg Napoleon I that smcere flattery which 
only perhaps a sub-fihal piety could inspire, Louis 
Napoleon (despite a name which hinted at a compromise 
between two dynasties) was able to imitate the phases 
of the Consulate and the Empire with amazmg veri- 
similitude The coup d’dtat of 1851 follows closely that 
of Brumaire , the constitution of 1862 resembles that of 
the year VIII , the empire of 1862-60 that of 1804-14 , 
the empire of 1860-70 that of 1816 The constitution of 
1870 may be called the Acte additionnel of the Second 
Empire, and Sedan was its Waterloo 

The circumstances were, of course, very different. 
Louis Napoleon was freely elected President of the 
French Repubhc by direct umversal fi:an- 
chise under the constitution of 1848, on 
December 10, 1848, and his illegal assump- 
tion of extra-constitutional power did not 
come until December 2, 1861, three years later On the 
other hand, the period correspondmg to the Consulate 
lasted barely a year, the imperial rank being restored on 
December 10, 1862 (the day on which Loms Napoleon’s 
four-year term of office would have expired, and under 
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the constitution of 1848 he would not have been immedi- 
ately re-ehgible) The “ authoritarian empire ”, under 
which no concessions were made in the direction of a 
more hberal rigvme,, was only maintamed by Napoleon III 
untd 1860, whereas Napoleon I had mamtamed his 
authoritarian empire until his first abdication m 1814 
The decade of the sixties saw a series of concessions, 
beginmng with the decree of November 24, 1860 (which 
mitiated the return to parliamentary government) and 
culmmatmg m the restoration of the hberty of the press 
and the right of pubhc meetmg (laws of May 11 and 
June 6, 1868) A complete constitutional revision, giving 
the mitiative in legislation to the chambers as well as to 
the emperor and requiring the consent of both houses 
for the passmg of laws {Sdnatus-consuUe fixant la con- 
shtution de I’Empire, May 21, 1870), and new laws on 
local government, allowing the conseils gdniia^cx to elect 
then own presidents, and the mayors to be chosen from 
the members of the mumoipal councils (laws of July 22 
and 23, 1870) followed Punctuatmg his major con- 
stitutional changes by plebiscites, as had his predecessor, 
Napoleon III obtamed 7,350,000 votes for his constitution 
of 1870, but over a nuUion and a half were against it 
Though this Acte addiUonnel of the Second Empire 
received such clear ratification, and though article 1 
stated “ The constitution recognizes, confirms and guar- 
antees the great prmciples which were proolaimed m 1789 
and which farm the basis of the pubhc law of the French 
people”, Nemesis came almost as qmcldy to this second 
Acte additionnel as to the first On September 4, 1870, 
the Corps Ugislatif (not the Senate this time) re-established 
the repubhc, set up an emergency government of national 
defence, and remmded citizens of the crisis of 1792. To 
the last the Second Empire was the shadow of the first 
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Legitimist Constitutions — The Condescended State 


The principle of legitimism, brilliantly conceived by Talleyrand 
as a device for salving for France the maximum possible in 
prestige and territory from the ivreclcage of the i evolutionary 
and Napoleonic eia, was accepted by the powers at the Congress 
of Vienna, and not only preset ved for France the frontiers of 
1790, but also provided a pattern for the rebuilding of Europe 
after two decades of wcur. 

In the sphere of government a logical acceptance of the 
principle would have implied the complete restoration of the 
ancien r^gune, but for many reasons it was not found practic- 
able or expedient to adhere ruthlessly to its formula Instead, a 
compromise was worked out almost everywhere (even in the 
Papal States and Naples, though the lamp-posts were up- 
rooted, enlightened rule had left ideas in peoples’ heads that 
could not easily be put out) and this compromise tended to bring 
until it either the existence or the promise of forms of government 
that were ascei tamable in the shape of mitten constitutions 
The mitten constitution conquered most of the world in this era 
of restoration, but it was a constitution conceded and revocable, 
the condescension of a prince to his subjects, not the freely adopted 
instrument of a sovereign people The representative estates of 
the ancien regime, resting upon tradition and custom, tended to 
disappear, and legislative bodies, elected on a narrow basis and 
possessing strictly limited powers, to take their place The prince 
reserved all sovereignty to himself, but the great revolution had 
also been a great warning Legitimist constitutionalism was not 
liberal but it was at least, in most cases, genuine Monarchy, 
though technically not yet limited, recognized boundaries beyond 
which it was wise not normally to step Above all, though the 
liberty at which the revolution had aimed was ignored, the 
equality it had brought and Napoleon had maintained, was only 
half-heartedly assailed. 
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LEGITIMISM IN THEORY AND PRACTICE 

Legitimism was seized upon, though perhaps not originally 
conceived as such, to serve as an anti-revolutionary bul- 
wark As worked out in the various states 

AN" AJ^TI- 

of Europe — for it was not found possible revomtion- 
to extend it to the New World, while in the btowark 
colonial sphere it was conveniently ignored — it rarely 
imphed a complete negation of all that the revolution 
had stood for The rights of man were not recognized, 
nor was the prmciple of nationahty, but the rule of the 
majority tended to be accepted as the alternative to 
absolute rule. The prmciple of unanimity m the state, 
to which the people as a whole are permitted to subscribe 
but which they are not allowed to question, had been 
given rudimentary expression m an experimental way by 
Napoleon, but not for another century was machmery to 
be devised that would make this prmciple (though m the 
sphere of rehgion it had once been the rule) a practicable 
alternative to the absolutism of one or the rule of the 
majority. The stigma of its association with Napoleon 
perhaps explams the long qmescence of this powerful 
answer to the«doctrmaire’3 prayer 

Legitimism, on its constitutional side, was thus a step 
forward from despotism, even from benevolent despotism, 
in the direction of liberal institutions, and , 
as such it was supported by many who had wabd i'bom 
subscribed to the ideals of the revolution 
Both the Romantics m hterature and the Ideahsts m 
philosophy, for varymg reasons, chmbed on the legitimist 
band-wagon, not always to perch there very securely 
But legitimism from the first aroused the opposition not 
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only of the Bonapartista but of all those who remained 
advocates of the sovereignty of the people, and to these 
were added aU whose national aspirations had not been 
satisfied, whether they cared for popular sovereignty 
or not 

For Talleyrand, who originated the principle, legiti- 
mism was expediency, a device to save France from a 
feared dismemberment and to keep for her the natural 
frontiers of the Rhme, the Alps and the Pyrenees. He 
succeeded m converting the Tsar of aU the Russias to 
his prmciple at Paris m 1814, and all but succeeded m 
securing the natural frontiers at Vienna. For Alexander I, 
who popularized the prmciple after his conversion, it was 
yet another ideal in followmg which he could continue 
to adhere to both hberahsm and autocracy 
ALEXANDER I at ouce. Hjs belief in “ free institutions, 
though not such as are forced from feeble- 
ness, nor contracts ordered by popular 
leaders from their sovereigns, nor constitutions granted 
in difficult circumstances to tide over a crisis ” shows 
both the condescension and the conservatism of legitimist 
constitutionalism, and mitiated a tradition well upheld a 
third of a century later by Frederick WiUiam IV of 
Prussia, who, m 1849, “ would not pick a crown out of 
the gutter ”. For Metternich, who systematized the 
prmciple, legitimism stood for stabihty, and provided 
insurance against the twin evils of revolution and repub- 
licanism. It was he who relentlessly applies! the prmciple 
through thirty years of European development, and who 
indissolubly associated it m the eyes of liberals with 
reaction 

Legitimism m practice is seen at work first of all in 
the Vienna treaties, of which one of the two most signifi- 
cant legitimist constitutional documents, the German 
Bundesakte, formed part, but of which the other, the 
French Gharte, did not At times legitimism was mter- 
preted as the negation, not only of the revolution and the 
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republic, but of any sort of constitutional rule, as in the 
Spam of the restored Bourbons. At other times, as in 
the Congress kingdom of Poland, it was 
regarded as implymg a written constitution ih thb 
of a type so advanced for those reactionary 
days that it was actually called “liberal”. 

In Italy legitimism took an extreme reactionary form 
(notably m Naples and the Papal States) and no con- 
stitutions were granted, but m the Netherlands, where 
another Congress kingdom was set up under the ex- 
Staatholder, and the prmciple of legitimism was flouted 
(as it was in Poland) in the territorial settlement, a 
legitimist constitution emerged from an fllegitimist act 
In Germany the reception of legitimism was mixed ; for 
Germany as a whole the confederate Bundesakte, m its 
thirteenth article, promised constitutions with assembhes 
of estates m the member states , a few only of the rulers 
of these states mterpreted the article broadly and granted 
constitutions proper, but the majority, including Austria 
and Prussia, ignored it, as they ignored the constitutional 
aspect of the legitimist movement altogether Legitimist 
constitutionalism thus represents only one side of legitim- 
ism as a whole. 

Those of the restored or reassured monarchs of the era 
of 1816 who decided to give to then countries, out of 

then mfinite goodness, written constitutions, 

had no ready-made models which they could oonstith- 
adapt to then* local needs, and rarely any 
domestic tradition of constitutional government Con- 
stitutions of the Bonapartist stamp were naturally looked 
on with disfavour, while anything associated with the 
French Revolution, mcludmg the monarchical constitu- 
tion of 1791, were of course anathema. The example of 
the United States of America was not yet taken seriously 
or understood adequately m Europe, and Britam, who had 
developed a constitutional monarchy of unposmg appear- 
ance and achievement, had not reduced her governmental 
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system to a compact constitutional code Europe might 
be asked to venerate, but could hardly he expected to 
adopt, what it was unable to comprehend 

Nevertheless, in a vague way, the British system was 
perhaps the prmcipal influence in the malting of the 
legitimist constitutions The cloud which 
hung over Britam for a while after the 
American Bevolution was dispelled long 
before 1816. Britain’s prowess, not to mention her 
subsidies, durmg the long wars agamst Napoleon, had 
raised her prestige high again. Her constitution appeared 
to Europe to have preserved her in some metaphysical 
way from the onslaughts of revolutionary movements, as 
well as from the insaraty of her lung and the inanity of 
her royal family Her king was most emphatically not 
the state, especially after 1811, yet the state prospered 
and Parliament contmued to debate resoundmgly and 
freely before all the world in the pages of Mr. Cobbett 
and Mr Hansard The growing demand for a more 
representative legislative system did not yet obtrude 
enough to shake the complacency of Europe with regard 
to the British constitution. Certainly it would have 
been copied extensively m 1816 if only its outlines had 
been clearer. 

As it was, it was better understood then than it had 
previously been The younger Pitt had given it some 
much-needed defimtion, and a new generation of con- 
tmental commentators now began to wrestle with its 
mysteries. Benjamm Constant, prmcipal author of the 
Acte additionnel and an important figure in political 
thought xmder the French Restoration, had exammed it in 
his Gours de droit constitutionnel in 1814 Montesquieu’s 
simplification of the British constitution was by now 
suspect, and the division of functions began to be pointed 
to as the key, instead of the separation of powers. Britain 
herself might have a roi faindant (that was a matter 
of taste), but she had a rulmg ohgarchy that kept aU 
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effective power undivided m its hands, and strong govern- 
ment oombmed with the preservation of the liberty of the 
subject (though under Pitt this happy combmation had 
for a while receded into the background) appeared to 
have been secured Legitimist monarchs who were con- 
stitutionally mchned could not but turn their eyes across 
the Channel. Loms XVIII had hved for 
many years in England, and his Charter set 
the pace on the contment For pohtical as 

, ^ OHABTBR 

well as for constitutional reasons the new 
form of government in France, with its British affinities, 
found favour across the Rhme “ The German middle 
states sought, agamst the absolute Eastern powers, con- 
nection with the hberal Western powers, and decided there 
was no better way of givmg expression to this tendency 
than by the adoption of constitutionahsm ” The Oharte 
was received rather m the way the Codes had been received 
m these same states m the days of the Confederation of 
the Rhme, m Bavaria, Baden, Hessen and Wurttemberg, 
and but for the discouragement offered by the Vienna hnal 
act m 1820, other states might have quickly followed smt 

Had mterest m a remote part of Europe, m a state 
that had long smce ceased to shake the world, been 
greater, or had the generation of 1815 possessed its 
Pohtz or its Rotteck and Welcker to make its pohtical 
institutions more accessible to foreigners, . 
the legitimist rulers might also have turned modbl in- 
to Sweden for inspiration m their constitu- 
tion-buildmg, for Sweden had, m 1809, received a con- 
stitution which embodied a compromise emergmg out of 
the struggle for supremacy, several centuries old, between 
the monarch and the estates represented m the parha- 
ment, or Riksdag Gustavus IV, whose rule had been 
autocratic, was deposed m 1809, and the regent accepted 
a fundamental law adopted by the Riksdag Though 
here were cu’cumstances not entirely palatable to legitimist 
monarchs (the subsequent succession to the throne of 
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Sweden of Bernadette, one of Napoleon’s marshals who 

had opportmiely changed sides, was even less palatable, 

and they swallowed that), they were circumstances not 

very unlike those which had ended the seventeenth- 

century constitutional struggle m England, when James II 

had been deposed and Dutch William had accepted 

Parliament’s mterpretation of the constitution and the 

monarchy The British constitution had remained largely 

a matter of interpretations, but the Swedish, after 1809, 

stood clear-cut in a relatively short document The 

constitution itself (Megenngsform) was supplemented in 

the same and the foUowmg year by several organic laws, 

organizing the legislature {Riksdag sordnung), regulating 

the succession {Successionsordnung) and establishing the 

hberty of the press {Trykfnhetsfdrordmng), 

Under the Swedish constitution of 1809, the lung, 

though no longer a despot, as between 1772 and 1809, 

was also not a m faindant as between 1719 and 1772 It 

was declared that “ The kmg alone shall govern the 

kmgdom ” (article 1), but it was provided that he should 

swBDisH with the advice of his council of state, 

CONSTITUTION particularly m concluchng treaties and alli- 
oi' 1809 ^ . 1 , 1 • 1 j 

DBKtNHs ances (article 12) and in makmg war and 

KOYAL powHB pgacQ (article 13). The kmg was required 

to honour the rights of the subject, such as freedom from 

arbitrary arrest, imprisonment, trial or banishment, in- 

violabdity of the home and freedom of religion (article 16), 

The kmg exercised the prerogative of pg,rdon, but only 

m consultation with the supreme court and through his 

council of state (article 25), and while he appointed 

aU state offices, this also was to be done through the 

council of state (article 28) All his orders needed 

countersignature by a mimster, who could refuse his 

signature without meurring any penalty if he considered 

the action to be unconstitutional (article 38) The king 

appomted bishops, as well as mayors and certam other 

local officials, from a list of three names submitted to him 
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in the case of each vacancy, without countersignature 
(articles 29-31) and could appoint and dismiss officers of 
his court at will (article 48) 

The ancient parliament of four separate estates — the 
nobles, the clergy, the burgesses and the land-ownmg 
farmers — was retamed m 1809, and many ,, „ 

of the powers it had lost during the absolutist foto estates 
reaction were restored to it, and crystalhzed ™habii,i- 
as fundamental law. The estates were to 
meet at least every five years (article 49) , the presidents 
of the burgher and farmer estates were to be appomted by 
the kmg (article 52), but the ancient right of the Swedish 
people to tax themselves was established m giving to the 
estates the exclusive power to raise taxes (article 57), 
while supphes were only to be used for purposes previously 
designated (article 65) Neither new taxation nor the 
compulsory levy of men, money or goods could take place 
without the consent of the estates (article 73), nor was 
the kmg to raise new loans or contract debts on behalf of 
the state without their consent (article 76) The general 
legislative power was shared equally and co-operatively 
by kmg and estates, for laws could not pass without the 
consent of both, the royal veto bemg absolute and the 
estates’ rejection final (article 87) Changes of the 
constitution required the approval of the lung and of 
each of the estates dehberatmg separately (article 81), 
and this apphed to the other fundamental laws designated 
in article 85. • Fmal interpretation of the laws lay not 
with the supreme court, which could give only temporary 
mterpretation, but with the Riksdag or estates (article 
88), and the Riksdag had also the right to examine 
periodically the qualifications and record of the members 
of the supreme court and to decide whether they should 
contmue to serve (article 103) FmaUy, members of the 
estates were accorded parliamentary immumty and their 
officers were protected (articles 110-113), while ah. the 
ancient privileges of the estates were declared to remam 
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AN amalgam: 

OB’ OLD AND 
NEW IDEAS 


m existence, subject to no alteration without their own 
consent (article 114) 

This constitution, as befitted a compromise followmg 
two violent swings of the pendulum, was an amalgam 
of old and new ideas, but the result was 
a constitutional monarchy of a defimtely 
(though not severely) limited type The 
hing was in effective control of the executive arm, assisted 
by mimsters who were his appointees and not responsible 
to the estates, and he possessed an absolute veto over 
legislation and constitutional change On the other hand, 
the estates possessed very extensive powers m the sphere 
of finance, and effectively participated in the passing 
and mterpretation of legislation It was not a sovereign 
parliament, but neither was the kmg its sovereign liege, 
except in a formal sense, while certam rights of the citizen 
were protected against both kmg and legislature. 

• Even had it been better known, perhaps the Swedish 
constitution of 1809 might still have been ignored by 
legitimist monarchs elsewhere ; because it 
moitmstJ compromise and not a condescended 

instrument , because a local and archaic 
system of four estates was retamed when the fashion 
was two houses, one aristocratic and appointed and the 
other giving some measure of popular representation ; 
because, above all, Sweden was no longer a great power 
to be flattered by mutators who sought her favours, her 
aUiance, or her way to success. In any case it was ignored. 
In a way, this constitution represents an advance fashion 
of 1830 rather than of 1815, for the legitimists, who would 
have regarded a Swedish type of monarchy as msuffioiently 
assertive against the pretensions of legislatures and people 
m 1816, were only too -willing after 1830, if they could 
thereby save their cro-wns (and sometimes it was too late), 
to limit their prerogatives as far as, or even further than, 
those of the Swedish kmg 

The Swedish constitution proved to have defects, but 
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they were not defects of the fundamental type of those of 
most of the legitimist constitutions, and it provided a 
governmental stahihty such as none of them gave and 
such as Sweden had never before possessed, bbsilibnt 
R elatively easy to amend, it not only out- ahu 
hved aU the unamendable legitimist eon- hasy to 
stitutions which broke when they would not 
bend, but it remams to this day the oldest fundamental 
law now m force m Europe It has survived the gusts of 
1830, 1848, 1866, 1902, 1906 and more recent crises It 
has seen the disappearance of the four ancient estates, 
to be replaced by two houses (1866), and then the partial 
democratization of the upper house and the complete 
democratization of the lower (1894 and 1907), with the 
introduction of a umversal franchise, proportional repre- 
sentation and the referendum It has seen a umon (1814) 
and dissolution (1905) of crowns with Norway It has 
seen the reorganization of the council of state (1840), the 
appearance of a ministry responsible to the legislature and 
the creation of the office of prime mmister (1876) It wdl 
probably prove capable of absorbmg many further changes 
should they be needed Its origmal soundness and its 
subsequent elasticity have contributed not a little to the 
circumstances which have enabled Sweden, smce 1809, to 
hve at peace with herself, with her neighbours and with 
the world. The Vasa hved dangerously and died violently 
and they rarely found tune to give Sweden good or stable 
government, feut out of the unpromismg material of a 
Napoleomc marshal Sweden obtained a dynasty wiUmg to 
accept limi ted and constitutional monarchy under a com- 
promise constitution, and to submit without persistent op- 
position to a process of democratization withm the frame- 
work of that constitution The constitutional history of 
Europe might have been less tempestuous durmg the 
hundred years after 1809 if Bernadette had bitten, not 
only some of Napoleon’s other marshals, but his cousms 
by adoption — the legitimist monarchs of Europe — as well. 

H 
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Bereft of clear guidance from Britam, and scorning or 
ignormg a useful model in Sweden (Norway deriYed her 
constitution of 1814 from the hated revolu- 
tionary tradition, and reoogmzed the sove- 
reignty of the people, so it would not have 
been considered, even had it been better 
known), the legitimist constitutions tended 
to be somewhat mgenuous documents m which monarchs 
who often did not really believe m constitutions presented 
constitutional monarchies to peoples who often did not 
really believe m monarchy, the rulers all the while care- 
fully explainmg that nothing was actually being conceded, 
or, at any rate, that it could all be withdrawn at any time. 
But in the end it was the legitimists themselves who had 
to withdraw 
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LEGITIMISM IN FRANCE 


The French Gharte of June 4, 1814, was the archetype 
of legitimist constitutions Under it the ancien rdg%w,e. 
was not completely restored (much as many a returning 
imigrd would have desired this) but m the 
language of absolutism and autocracy France Qivias oon- 
was given the substance of constitutional if 
not of limited monarchy The British con- 
stitutional model, where used, was modified to meet 
the special circumstances and the pretensions of the 
restored Bourbon monarchy No longer was the trans- 
lation accordmg to Montesquieu, for the Bourbons, who 
are reputed to have forgotten nothmg, remembered the 
disastrous experiment of 1791, and had, during their 
exile, learned (contrary to repute) something regarding 
the actual working of the British constitution Indeed, 
a sojourn in England constituted Lehrjahre for more than 
one dispossessed ruler or heir durmg the revolutionary 
and Napoleonic era WiUiam of Orange was another 
who went to the same school. 

They studied not only British ways but also British 
history, and tjjiough the undoubted similarity between the 
course of events after the restoration of the Stuart mon- 
archy in 1660 and the Bourbon monarchy in 1816 can 
be ascribed less to conscious mutation than to circum- 


stances approximately the same, Loms XVIII was at 


least resolved not to go on his travels 
again He was the Charles II and his 
brother, Charles X, was to be the James II 
of the Bourbon restoration The Bourbon 


RESTOBAIIONS 
OE 1660 

ABT) 1814 

COMP ABED 


restoration was brought about by the collaboration of 
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certain leading figures of the Bonapartist “ interregnum ” 
with the royahst party, but the rule of the coahtion that 
effected the restoration was soon replaced by a “ wlute 
terror ” of extreme reactionaries, and when a less com- 
promising figure than the monarch originally restored 
came to the throne, the regime wrecked itself by brealang 
the terms on which the restoration had been effected and 
peacefully consummated The revolution of 1830 can be 
compared with that of 1688 Driven mto insurrection by 
positive arbitrary actions of the kmg and his ministers, 
the opposition was able to force him to forsake the country, 
whereupon the throne was declared vacant, an invitation 
issued to a near relative to assume the headship of the 
state, a pact made with this new ruler, and an unequi- 
„ „ vocally limited monarchy estabhshed. The 

OP 1688 Gharte, as revised in 1830, was recognized as 

a pact between king and people, with neither 
defimtely stated as possessmg full sovereignty, but with 
the kmg, by the very nature of his acceptance of the 
throne and constitution, very definitely not retammg it 
exclusively. The sovereignty of the people stiU remamed 
unrecognized, but the legitimist position had been ren- 
dered untenable 1830 was the half-way house to 1848 
After the first abdication of Napoleon, the French 
provisional government had recalled the Bourbons, but 
its “ Senate constitution ” of April 6, 1814, which pro- 
claimed the sovereignty of the people, was naturally un- 
acceptable to these prmces, thirsting after^twenty years 
of exile for the trappmgs of absolutism The very word 
“ constitution ” was rejected by them m favour of 
‘ charter ”, a term with feudal connotations, and more 
mdicative of the condescension with which Loms XVIII 
accorded to his people this written instrument of govern- 
ment FoUowmg more or less closely the guarantees 
offered in the declaration of St Ouen of May 2, this 
Ghaite of June 4, 1814 (issued more than a year before 
Waterloo, it should be noticed) sits mcely on the fence 
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that separates the nineteenth century from the eighteenth, 
and gazes steadfastly hoth ways at once The autocratic 
preamble and the seventy-six articles which follow it and 
set up a constitutional rigime flatly contra- 

V CHAETEB 

diet each other both m spirit and in letter conteadiots 
“ Our first duty toward our people was to pimAKBi® 
conserve, m their own interest, the rights and prerogatives 
of Our Crown. ” crows the preamble, but articles 1, 2 and 
3 guarantee the equahty of all before the law, for purposes 
of taxation and m ehgibihty for civil and military office , 
articles 4, 5 and 8 promise liberty of the person, hberty m 
the practice of religion, and hberty of the press , above 
all, article 9 states, “ AU kmds of property are mviolable, 
without any exception of that known as national, and the 
law makes no distmction between them ” Thus, in order 
to enjoy the throne of his forefathers, and hstemng to the 
advice of his less embittered well-wishers, was Louis XVIII 
prepared to whitewash the revolutionary sepulchre, and 
he added liberty of the person and of the press to what 
Napoleon had considered to be the proper heritage of the 
revolution, putting the latter m the bad strategic position 
from which he attempted to extricate himself m the Acte 
additionnel and the MdmoriaZ de St H6Une The twelfth 
and last article of Louis’ declaration of rights went further 
than Napoleon could ever honestly consent to follow, for 
it abohshed conscription “ Conscription ”, said Napoleon, 
“ is the eternal root of a nation, purifymg its morahty and 
frammg all its’habits ” He did not explam how 

The executive power was declared to belong to the 
king alone, and he was “ the supreme head of the state ” 
(article 14) His mimsters were called 
responsible, but they were responsible to 
him rather than to the legislature or the 
people, and they did not need to be members of the 
legislature, though they were not excluded from it 

It was stated that the legislative power was exercised 
collectively by the kmg, the Chamber of Peers and the 
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Chamber of Deputies, but beside having the right to issue 
regulations and ordinances “ necessary for the execution 
of the laws and for the safety of the state ” 
(article 14), the king alone possessed the 
power to propose legislation, which was then 
discussed and voted upon, without amendment being 
permitted, first by the peers and then by the deputies 
(m the case of budget laws the order was reversed) The 
king alone could sanction and promulgate laws 

The peerage was hereditary, but new peers received 
no privileges other than the right to sit in the legislature 
at the age of twenty-five and to take part 


HEBBDITABY 

PEBUAGB 


in its deliberations at the age of thirty. 
AU deliberations of the House of Peers 


were secret 

“ The Chamber of Deputies of the Departments ” was 
dealt with only m outline by the Charter, leaving the 
details to be filled in by electoral laws. Deputies were to 
be mdirectly elected (the electoral colleges being retained 
and the representation of each department remaimng the 
same as under the empire) for five years, but one-fifth of 
the Chamber was to be renewed each year , to be eligible 
one had to be at least forty years old and pay m direct 
annual taxes at least a thousand francs The franchise 


could be given only to those who paid at least three 
OHAMBEE oT huudred francs in direct annual taxes and 
DEPUTIES were at least thirty years old. The tax- 

NABEow paymg quahfication was undEjrstood to be a 
PEANOEisE mmimum for both voters and deputies, and 
meant a maximum of 100,000 voters out of a population 
of twenty-five milhon It did not extend the franchise 
to the lesser 'bourgeoisie. The object was patently, as a 
chamber of deputies had to be included, to ensure une 
charribre conservatrice, and Prance was not surprised, on 
the basis of this series of restrictions, to find herself very 
soon with une chamhre introuvable. No revolutionary or 
Bonapartist franchise had been so limited as this It 
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provided too narrow a base for the Charter ever to achieve 
adequate stability. The Bonapartist device of giving 
the vote to all, but of robbing that vote of all weight, 
was abandoned m favour of this more timid course, which 
was psychologically far less sound. 

The judicial system was little changed The judges, 
once appointed by the long, were irremovable (a provision 
copied by the Acte additionnel to replace 
Napoleon’s five probationary years for 
judges) The Civil Code and other existmg 
laws, if not contrary to the Charter, were to remam m 
force until expressly repealed or amended Existing 
military ranks, honours and pensions were guaranteed 
preservation , the legion of honour was retamed , the 
old nobdity regamed and the new nobdity of Napoleon 
retamed their titles. Privileges were m no cases to 
accompany grants of titles to nobdity Thus, m the 
Charter, honour was served, but unfortunately these 
clauses were to be more honom’ed in the breach than m 
the observance once the Bourbons were again safely m 
the saddle. 

What might have been the reception of a charter such 
as this, if it had been issued by Louis XVI any tune 
between 1774 and 1789, is a fascmatmg speculation, but 
by 1814 it was too much at loggerheads with the time- 
spmt to find easy or enthusiastic reception The Senate 
constitution which had immediately preceded it was far 
more hberal • the Acte addiUonnel, havmg the advantage 
of foUowmg^it, was able, whde copymg it extensively, to 
outbid it m popular appeal ; the project for a constitu- 
tion prepared after Waterloo by the Chamber of Repre- 
sentatives and pubhshed on June 29, 1815, while falling 
short of the Senate constitution of the previous year, 
sought to make of the Charter a more ^ 
palatable mstrument by graftmg on to it uotaiatabm 
certam features of the latter and of the ^hstbumenct 
Acte addiUonnd, such as giving the mitiative in legislation 
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to the two chambers as well as to the lung, instituting 
a universal manhood suffrage, and aooordmg special 
representation to manufacturing and commercial interests 
But the declaration of rights published by this same 
Chamber of Representatives on July 6, 1816, declared 
“AH power emanates from the people”, called for a 
strict separation of powers, and demanded an oath to 
observe the declaration from any prince before he could 
ascend the throne of France Despite the shaking that 
the meteoric return of Napoleon had given him, Louis 
XVIII, when he waddled back in the baggage-tram of 
the victorious alhes, decided against any further con- 
cessions, and the Charter of 1814 was once more put into 
force m its origmal form 

Nobody loved it, but the group euphemistically known 
as the constitutionalists gave it their grumblmg support, 
Chateaubriand complammg, among other things, in De la 
monaichie selon la charte (published in 1816) that a kmg 
who could do no wrong should not possess the initiative 
in legislation (though he objected also to the Chamber’s 
budgetary powers), protestmg that the peers should not 
deliberate m secret (though he thought they ought to have 
social and economic privileges befitting their rank), and 
PBiENiiLY AUD demanding that ministers should possess the 
vNVBiHNULY confideuce of the chambers and take part m 
oB-moa debates While its friends subjected it to 

ragged criticism such as this, its enemies on both sides 
treated it with contempt The reactionary lultra-royalists 
wanted the ancien Hgime unadulterated, and in such a 
scheme the legal equahty and the guarantee of the 
revolutionary transfer of property could find no place. 
The hberals, whether they regarded themselves as Bona- 
partists (for the legend of Napoleon’s liberahsm was already 
in bemg) or as repubheans, would also have none of it, 
when the Senate constitution of 1814, the Chamber’s 
project of 1816 and even the Acte additionnel, all came 
nearer to their aspirations 
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The regime of the Charter, with such forces at work, 
became a triangular struggle between reactionaries, con- 
stitutionalists and liberals, m the course of , 
which the Charter itself was ultimately torn stbugole, 
to shreds The first election, producmg 
the Ultra-dominated chambre introuvable, led to a white 
terror, and Loms, horrified at the possible consequences 
of such a reaction, dissolved this chamber m 1816 The 
constitutionahsts, m power until 1820, gave much needed 
steadiness to the legitimist restoration by gaming Trance 
admission to the Concert of Europe (at Aix m 1818) and 
passing electoral, press and judiciary laws in accordance 
with the spirit of the body of the Charter and not of its 
preamble Returmng to power in 1820, the Ultras 
(especially after the assassmation of the Due de Bern) 
embarked once more upon a course of reaction When 
the leader of this reaction became kmg as Charles X 
upon the death of Louis XVIII m 1824, the movement 
was accelerated A milhard francs m compensation for 
the loss of lands and goods that even Charles X dared 
not restore to them, was voted to the &x-dniigr^s, and the 
reactionary Chamber of Deputies prolonged its own hfe 
from five to seven years (all members retirmg at the same 
tune mstead of some each year) — the Septennial Act 
(1824) of the Bourbon restoration ! With the elections 
of 1827 came a swmg of the pendulum, but after the 
short mterlude of a more hberal mimstry, the ultra- 
reactionary Poiignac muustry defied not only the Chamber 
but the Charter as well. A dissolution only resulted m 
the election of a more hberal Chamber, and 
then the “ four ordmances ” (dissolving the ordinanobs 
new Chamber, abohshmg the hberty of the 
press, restrictmg the franchise further by countmg only 
taxation on land for quahfymg purposes, and fixing new 
elections on the basis of the restricted franchise) gave the 
final provocation which led to the revolution of 1830 
Once more the capital took the lead, but Paris did not 
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go so far as to obtain a restoration of the republic Before 
that happened another eighteen years had to pass Guided 
by Guizot, the Chamber declared that the throne was 
vacant following the violation of the Charter by Charles X, 
that the preamble of the Charter was suppressed “ as 
wounding the digmty of the nation, by pre- 
suming to grant to the French people the 
rights which they possessed mherently ”, 
that the remamder of the Charter should be revised, and 
that Prmce Loms-Phihppe, son of Philippe “ l5gaht6 ” 
(and already serving as heutenant governor of the kingdom 
following the flight of Charles X) should, after having 
taken the oath to maintain the constitution, become 
“ ICing of the French Thus ended legitimism m 
France. 
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LEGITIMISM IN GERMANY 

Ditring the course of the eighteenth century the situation 
in Germany had been fundamentally changed by the 
gradual emergence of Prussia as a great power Based on 
the work of the Great Elector and Frederick Wilham I, 
the skiU and achievements of Frederick the Great m the 
Seven Years’ war had clearly brought her 
to this status, and with it came the rivalry or Prussia 
with Austria, the duahsm which was to avsxria 
dommate Germany’s strivings for national hfe and con- 
stitutional expression for over a century 

The intensity of this dualism even before the end of 
the eighteenth century is seen m Frederick’s League of 
Prmces against Austria m 1786, but Frederick used diplo- 
matic, not constitutional devices, against his rival He 
had no more idea of destroymg the Holy Roman Empire 
than Maria Theresa or Joseph II had of reforming it It 
remamed for the runeteenth century to see the German 
problem as a constitutional problem 

The impact of the French Revolution temporarily 
pushed dualism mto the background as Prussia and 
Austria signed the Declaration of Pilhutz together m 
1791, and jomed in crusade agamst the revolution m 
1792 , but the dividmg line was firmly redrawn between 
1795 and 1806 by the neutrahty of Prussia, while Austria 
remamed intermittently at war with France, and was 
underlmed by the creation of a “ troisi^me ^ 

AUemagne ” in the Confederation of the “teoisi^ime 
R hine, and by the final snappmg of the 
by then almost mvisible link of the Holy Roman Empire 
in 1806 Dualism was agam momentarily forgotten in 
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the enthusiasm of the War of Liberation and the Battle 
of the Nations, only to re-emerge as potent as ever as a 
force to be reckoned with at the Congress of Vienna, and 
though Mettermch threw a hood over the Janus head of 
Germany, he could only obscure, and not eradicate this 
ugly feature entirely The creation of one league, how- 
ever weak, of all the German states, under the leader- 
ship of Austria was, for him, a sufficient diplomatic 
success at a time when the revolution, Napoleon and the 
liberation had released the forces of nationality in the 
German states Mettermch had to abide Prussia remam- 
mg powerful and, indeed, gaming power at Vienna, but 
he could at least exult at the decimation of the “ troisifeme 
Allemagne ” Better a Janus than a Cerberus. 

The treaties of Vienna offered as a solution to the 
German problem the constitution of the Bund A more 
madequate solution could not have been 
achieved, and it fettered and dragged back 
all other efforts in the direction of constitu- 
tional reforms for fully thirty years. The force of circum- 
stance and the interests of the parties concerned prevented 
the restoration in its complete futdity and complexity of 
the old empire (as a literal regard for the prmciple of 
legitiimsm would have required), but as an instrument for 
providmg Germany with a central authority to enable 
her states to act m common for various purposes, and to 
give expression to the feelmg of a common German 
nationahty, the confederation of 1816 wafi hardly more 
effective The Bundesahte possessed about all the faults 
that might render a constitution utterly useless, and the 
new Bundestag was the Reichstag of Ratisbon in more 
modern dress, but ]ust a.s cumbersome and equally 
impracticable 

A confederation which contains both large and powerful 
and small and msignificant states, tends to err on the side 
of givmg the smaller states a voting power out of all 
proportion to their importance In the United States of 
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America this dilemma was compromised rather than 
solved, and its horns appear to this day m the equahty 
enjoyed by Nevada for certain constitutional purposes 
with states such as New York, Oahforma, Michigan and 
North Carolma In the Bundesakte of 1816 

DEFECTS OF 

tins teudenoy ran disastrously amuok, and “bundes- 
we find the five-sixths of the population of 
Germany that hved m the seven largest states bemg 
allotted a mmority of twenty-seven votes m the Bundestag, 
while the remaimng one-sixth had forty-two votes In 
addition to this, all matters of importance and anything 
mvolvmg modification of the fundamental law of the 
Bund, were subject to a Ubeium veto, and thus “ a new 
Pohsh Diet was founded , a permanent obstacle was 
imposed agamst the legislative development of the future 
German United States , the party of reform was forced 
into the paths of revolution ” 

The ideas and motives behmd this travesty of a con- 
stitution, and the aims of those who had most to say m 
the malcmg of it, sufficiently explain its 
provisions Some few states and a few behiot 
P russian statesmen did genuinely desire an 
effective Bund, withm carefully defined limits, but the 
majority of the south German states, jealous for the 
preservation of their particularism, and Austria, who 
already reahzed that m a truly effective German Bund 
she would find no place she could accept, were able to 
circumvent this vaguely expressed desire for a greater 
measure of unity Actually, there was m the Germany 
of 1815 as a whole, neither an urgently enough felt need 
for an effective federation, nor the pohtical and con- 
stitutional abfiity to express and to meet this need 
Treitschke pomts out that “ The pitiless pressure of 
necessity which had formerly compelled the mdividual 
states of North America unwillingly to renounce their 
sovereignty, was not operative at this moment when alii 
the world hoped for a period of prolonged peace 
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In eleven short sessions this momentous Bundesahte, 
sponsored hy Metternich, was framed, then watered down 
under pressm’e from Bavaria to an even less effective 
confederation, as the price of her adhesion. Baden and 
Wurttemberg (as did Rhode Island and North Carolina 
when the American constitution of 1787 was presented 
for ratification) refused at first to have anything to do 
with the new arrangement, and only signed after Waterloo. 

It solved nothmg and created nothmg — except dis- 
content and despair and fresh obstacles. The vague 
thirteenth article, which implied that each state of the 
Bund was to establish a constitution with assemblies of 


estates, was only in a few cases taken notice of , the 
problem of the duahsm and rivalry of Austria and Prussia 
was left untouched, to become more and more of a MacTvt- 
frage to be solved only by blood and iron, and less and 
less of a Verfassungsfrage to be dealt with by speechifying 
and majorities The exaggerated extra-voting power of 
the petty states drove the greater powers of Germany to 
resort to diplomatic mtrigue at the smaller courts, and 
tended to make all decisions of the Bundestag merely the 
result of arrangements, deliberations and bargains con- 
cluded outside the assembly , the presence of a foreign 
element in the Bund through the connection 

(JBEMAir r TT 

PEOBLHM ol Hanover with Britam, Holstein with 


Denmark, Luxemburg with the Netherlands, 
and so on, rendered the wide powers of ob- 


struction given to the mdividual states, »and such pro- 


visions as the liberum veto, particularly dangerous to the 
strength of Germany , finally, the incorporation of the 
Bundesahte m the treaties of Vienna, made foreign inter- 
ference not merely a danger but a legally sanctified 
eventuality, should an attempted reform of the Bund 


violate any of the sacred clauses of a treaty guaranteed 
by aU the leadmg powers of Europe “ The settlement 
of 1816 had made the German problem a European 
problem ” 
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The futility of the Bundesahte, which was less importaiit 
for itself than for the hatred and contempt it inspired, 
meant that the document as a whole was of httle more 
than antiquarian interest, but article 13 is 

, , Tin , . AKTIOMl Xm 

justly memorable, the one monument m an of the 
otherwise imdistinguished graveyard, both 
for its rmphcations and for its ambiguity 
Its sigmfioance has been overrated, but at least it out- 
weighs that of aU the other articles of the Bundesakte put 
together It states “ In alien Bimdesstaaten wird erne 
landstandische Verfassung stattfinden 

This does not mean as much as if landstdndisch could 
have been mterpreted as meamng reprasentativ To 
unpose upon each of the states the duty of providmg 
representative mstitutions was something more than 
demanding only “ a constitution with assemblies of 
estates ” Metternich and Gentz attempted at Carlsbad 
m 1819 to dispel any tendency on the part of German 
states toward confusmg these two terms, by treatmg 
landstandisch as legitimist and reprasentativ as revolu- 
tionary, and they asserted that article 13 actually forbade 
the settmg up of representative government In the 
followmg year they wrote mto the Vienna final act an 
even more definitely legitimist mterpretation of article 
13, for while it was reaffirmed that every 
state must obey article 13, and while the act and 
resultant constitutions were to be placed 
under the protection of the Bund, it was also laid down 
(article 67) that the whole of the authority m the state 
must remain m the hands of its head, and that while the 
sovereign could, in his constitution, delegate certam 
functions and allow the estates to co-operate with him 
m the execution of certam of his powers, he could not 
ahenate any of these powers The German idea of a 
constitutional duahsm of monarch and estates (so stoutly 
defended by the estates of Wurttemberg m the recent 
constitutional conflict of 1816) was thus rejected in 
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favour of the idea, which had found full expression in 
the French Charte. of 1814, that the monarch was the 
fount of all power But tins article of the 8chluss-Akte 
really only ratified a procedure already adopted, without 
exception, by those German rulers who, up to 1820, had 
given to their peoples constitutions with assemblies of 
estates Legitimist constitutionalism had been received 
before it was prescribed 

In eighteenth-century Germany the traditional power 
of the various feudal estates was, as m so many other 
parts of Europe, in a state of general decay 
The modern constitutional era had nowhere 
dawned, but the ancient agreements (as, for 
instance, the Pact of Tubingen of 1605) were 
no longer bemg honoured by rulers whose mspuation was 
Versailles or Potsdam or Sehonbrunn, and who, whether 
or not they tried to be enhghtened, aU wanted to be 
despots Ancient liberties had been most firmly embedded 
m the duchy of Wurttemberg, but they too had dis- 
appeared about the middle of the century, and their 
partial revival in 1770 was only temporary. The duke 
was raised to the status of king m 1806, and armed with 
his new prestige he was able to abohsh the estates in 
1806 — as rehos of feudahsm ! The influence of French 
ideas, and membership of the Confederation of the Rhme, 
brought a great deal of modernization to Wurttemberg, 
but it was mtroduced by a kmg as yet unfettered by a 
constitution and no longer embarrassed by estates 

But constitutional ideas were sturmg in Germany 
The variations upon the constitutional theme produced 
by the American and French Revolutions 
could not leave her entirely unmoved 
The constitution of the Confederation of 
the Rhme, dictated as it was, was never- 
theless a written fundamental law very different from the 
shadowy organization of the defunct Holy Roman Empire, 
and, as such, was something entuely new to Germany 


STIMULUS 01* 
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The revolutionary type of constitution was, of course, 
unthirikable, and the Bonapartist type was only thought 
about where the influence of Napoleon was sufficiently 
hypnotic, as in Bavaria (who, entranced by the prospects 
of greatness that Napoleon appeared to be offering her, 
adopted in 1808, through the mediumship of Montgelas, 
a constitution modelled upon that of the 

^ OONSTITUTIOW 

kingdom of Westphaba, and equally bogus) , ob* bavabia, 
but men of hght and leading m Germany 
were begmnmg to feel that if only native ideas and 
institutions could be made to run mto constitutional 
moulds, her states would be better eqmpped for the 
future. “ The Prussian state has no constitution The 
supreme authority is not divided between the head of 
the state and the representatives {Stellvertretern) of the 
Nation ”, wrote Stem in 1806 m the process of analysing 
the defects which had contributed toward her defeat and 
ddbdcle But Prussia, though she led the movement for 
the hberation of Germany from Napoleon’s domination, 
did not lead the movement toward constitutionahsm 
Her reforms, though extensive, were m the old piecemeal 
tradition of benevolent despotism, carried through by an 
efficient bureaucracy, the first servant of aggressive 
minis ters, themselves only the first servants^ of an 
aoqmescent kmg, who saw himself as the first servant of 
the state, but not of the people The representatives of 
the nation remamed unorgamzed and unconsulted. 

Spontaneous, constitutionahsm first blossomed in Ger 
many m the -tiny state of Saxe-Weimar-Eisenach, where 
the diike Karl August (to the disgust of 
Goethe, who had assisted m makmg his or saxb- 
despotism more enhghtened than any other 
in Germany) promulgated a constitution on September 20, 
1809 The exercise of power in the state was divided 
between ruler and estates, and certam rights were guar- 
anteed to the subject There was no question of any 
ahenation of sovereignty , the duke gave the constitution. 
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and what the duke had given the duke could take away , 
but until he chose to do so, here was a regularly organized 
and genuine system of government based upon a compre- 
hensive fundamental law Ante-dated by three months 
by the Swedish constitution (the text of which Karl 
August may or may not have seen, though he would 
undoubtedly have heard of it) that of Saxe-Weimar was 
to be overshadowed as a model for the states of Germany 
by the Erenoh Charte of 1814 Those who copied the 
Charts might (had they deigned to do so) equally well 
have obtained most of their mspiration nearer home, but, 
nodding with Goethe, they remained disdainful No other 
German state (apart from Eavaria with her Bonapartist 
constitution, the satelhte kingdom of Westphaha and the 
grand- duchy of Frankfurt) entered upon a constitutional 
rdgime before the Bundesahte of 1816 was signed, though 
fftmTHBii there were a number of false starts In 
sTiEBmas oir Baden there was drafted in 1810, but never 

OONSTlTTJTION- n ^ . in, 

AMSM, 1810 - enloroed, a constitution (as befitted a leadmg 
member of the Confederation of the Rhme) 
of the Bonapartist type ; the old estates of Hessen- 
Darmstadt were abolished m 1813, but nothing replaced 
them ; a draft constitution of a tentative sort, with a 
single chamber legislature, appeared and then rapidly 
disappeared in Hanover m 1814 , Nassau produced a 
draft in 1814 also, but this was shelved untd 1818 , the 
kmg of Wurttemberg, movmg with the times, announced 
in January 1816 that he would draft a ijonstitution and 
allow an assembly, partially elected, partially appomted 
by himself, to act as a convention to discuss this draft, 
but the opposition which the Supporters in the assembly 
of the old Wurttewberger dualism made to the royal draft, 
caused a deadlock and the postponement of a constitu- 
tional rdgime until 1819 , filially, m Prussia, the king 
issued a rescript on May 22, 1816, announcing the re- 
organization of the various provincial estates and the 
provision for the election by these estates of delegates 
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to meet in a umted assembly at Berlin, but Prussia had 
to wait many more years before this was to happen, and 
even when it did there was still no constitutional rdgime 
until after the revolution of 1848 

Weimar, then, had a clear start over the rest of the 
members of the Germamo Confederation of 1816, for she 
alone anticipated the demands of article 13 of the Bundes- 
aJcte, but, not content with this, Karl August revised 
and expanded his constitution in 1816 
(takmg advantage of the existence of the constitdtion- 
French Charter) and, in 1817, msisted that 
an embarrassed Bundestag at Frankfurt should guarantee 
this constitution m its new form against encroachments 
either of the duke or of the people This was something 
he most decidedly did not get from the France of 
Loms XVIII, and the Vienna final act of 1820, while 
admitting a guarantee of mdividual state constitutions to 
be a duty of the Bund, provided that the Bund and not 
the mdividual sovereign concerned should decide the 
terms of this guarantee It was highly improper and by 
no means playmg the game of legitimism for a ruler to 
ask that his people should be protected agamst his own 
possible bad faith Goethe continued to disapprove of 
Karl August’s constitutional practices. 

Until the Carlsbad Decrees and the Vienna Schluss- 
Akte cast their bhght over these proceedings, the process 
of honourmg article 13 of the Bundesakte seemed to be 
gathering way«i certam of the states of the Confederation, 
especially those in the south and west which had come 
most strongly under the mfluence of the French Revolution 
and Napoleon. Even Metternioh suggested to his emperor 
in 1817 that Austria should have a Eeichsrat of repre- 
sentatives of the provmcial Landtage to meet (with 
appomted officials added) at Vienna, but this, hke the 
similar Prussian move (which may have inspired it), 
came to nothmg. Achievements m the three other 
leadmg south German states were more concrete Follow- 
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mg the lead of smaller umta (Weimar and the free cities 
of lYankfurt and Bremen, all of which pubhshed con- 
stitutions m 1816), Bavaria replaced her Bonapartist 
constitution of 1808 (which had never really worked) by 
a new one in 1818, Baden (after much labour, involvmg 
the drawmg up of four successive drafts) produced her 
first constitution m the same year, while 
Wurttemberg, with a new kmg on the 
throne, was presented with a constitution 
m 1819, which this time did go into force. 
These constitutions, and those of certain 
lesser states promulgated at about the same time (Nassau 
m 1818, Lippe in 1819 and Hessen-Darmstadt in 1820) 
are out very much to a pattern, and the styhng is generally 
that of Pans, June 4, 1814 The king, prince or duke, 
ruhng hy the grace of God, gives to his people a con- 
stitution , all authority m the state is vested m its head, 
who wields it m accordance with the constitution , his 
person is sacred and inviolable , he guarantees certain 
rights (usually copied almost verbatim from the Charte) 
to his people , he is assisted by ministers who are hiS 
nominees, generally responsible for governmental acts 
they have countersigned, but not specifically responsible 
to the people or the legislature , a bicameral assembly 
collaborates with him in legislation, but it cannot mitiate, 
and only in financial matters is its consent always essential 
The assembly tends to represent the remams of the old 
feudal society in the upper house and the mpore prosperous 
part of the new bourgeois society m the lower house ; the 
upper house consists exclusively of persons sitting by 
right of birth or office, together with certam nominees of 
the ruler , the lower house represents various interests 
which usually appoint their own deputies, the members 
actually elected by any process laid down m the con- 
stitution usually being very few , where there is election 
it is usually indirect, and a minimum age of thirty for 
membership of the lower house is prescribed , a new 
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assembly is to replace the old after a stated number of 
years, and the assembly is to meet at stated mtervals. 
Judges are appointed by the ruler and have security of 
tenure, and a uniform system of laws and procedure 
IS guaranteed or promised No special provision for 
amending the constitution is mcluded ; it is a charte 
octroyde. 

The principle exception to this general picture of 
legitimist constitutionalism as received by certam of the 
states of Germany up to 1820 is found m 
the Wurttemberg constitution of 1819 — oonsdxebd 
issued after and as a coimterblast to Carls- 
bad Although far from conceding the 
sovereignty of the people, although preserving all authority 
for the long, although devoid of a true representative 
legislature and of a mimstry responsible to the people, it 
does state m its preamble that it is promulgated after 
consultation between the king and the estates and with 
the complete agreement of both. It is presented to the 
country as a jomt action. To that extent the royal 
condescension characteristic of legitimist constitutions la 
modified It is true that, unKbe the Swedish constitu- 
tions of 1809, the Wurttemberg constitution of 1819 was 
originally drawn up by the kmg mstead of by the estates, 
but it does represent a transition between 1814 and 1830 
in bemg more than a mere machina ex deo. 

The Carlsbad Decrees and the Vienna final act had 
the effect of puttmg an end to constitution makmg m 
Germany for a decade , any constitution 
devised within the framework they pre- ooNSTmmoN 
scribed would have left the hberal elements 
disgruntled , anything else would have m- 
curred the censure of Metternieh and his creature the 
Diet at Prankfurt. The constitutional states, mcludmg 
Wurttemberg, retained their constitutions unimpaired, 
but the others contented themselves with piecemeal 
reforms introduced in the old authoritarian way, some- 
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times with the agreement of the estates (where these 
continued to exist) but often without this formality. 

This decade of efEective repression m Germany seemed 
to spell triumph for the system of Metternich, but a 
retrospective view must result in a doubt as to whether 
this was so m the constitutional sphere. The few 
German states that, between 1816 and 1820, adopted 
constitutions m accordance with or a httle beyond the 
terms of the thirteenth article of the Bundesahte of 1816, 
took constitutionalism in a mild form, generally along 
the hnes (as has been seen) of the French Oharte of 1816 
This legitimist constitutionalism appears 
to have provided moculation against such 
things as the sovereignty of the people, a 
democratic franchise, a representative upper 
house, and a ministry responsible to the legislature, for 
m Wurttemberg, m Bavaria, in Baden and m Hessen- 
Darmatadt, the constitutional structure of 1818-19 re- 
mained in existence, in fundamentals ununpaired, for 
exactly a century, until all the monarchical constitutions 
of the surviving states of Germany disappeared together, 
with the fall of the HohenzoUern Empue 

The overthrow of legitimism in France m 1830, 
foUowmg directly upon the successful conclusion of the 
Greek revolt against the Turks, and immediately followed 
by the Belgian Revolution and parhamentary reform in 
Britam, tended to embolden the constitutionahsts in 
Germany and to persuade the rulers of a few more states 
that a degree of mild constitutionalism might prove useful 
insurance agamst dangerous unrest. The constitutions 
promulgated in Hessen-Kassel, Saxony, Brunswick and 
Hanover between 1831 and 1833, could not 
GHBMA 2 T CON- but bo affeotod by the fact that the model 
sTraromNs, Gharte of 1814 had undergone severe modi- 
fication after the faU of Charles X. While 
they did not take the revised charter as their model in 
its stead, they tried to work out a middle line between 
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the two, retaining a speciahzed fianchise and preserving 
the sovereignty of the prince, in theory unimpaired as 
the ScMuas-Akte had demanded, but according more 
adequate financial control and a more positive part in 
legislation to the assembhes of estates, and givmg to the 
judicial system greater guarantees of stabfiity. 

Brunswick saw the most decisive break with the 
legitimist prmciple, for there the tyranny of the young 
duke led to revolution and his deposition m 
1830 The succession of his brother was an 
Ulegitimist act which Brankfurt and Metter- ^ 
nioh did nothmg to prevent or undo, for the 
duke Charles was so flagrantly mcapable, and after the 
immediate restoration of the rights and liberties of the 
people and the estates exiatmg before 1823, a constitution 
which had the approval of the estates was issued in 1832. 

In Hessen-Kassel (Eurhessen), after a temporary 
echpse of the estates, 1830 saw them summoned once 
agam, and 1831 produced a constitution 

^ ^ TT B T S H in KT - 

which broke more decisively with the 
legitimist type than did that of Wurttem- 
berg, and which Mettermch tried to prevent 
the Frankfurt Diet from recognrzmg It provided a 
legislature of a smgle chamber only, and gave to this 
body not only the right to grant taxes but also the mitia- 
tive m general legislation. 

Saxony also became a constitutional state as a result 
of the unrest ofclSSO, and her constitution of 1831, though 
Metternich disapproved of it as well, was not 
sufficiently advanced to please the radicals m oonstitu- 
the state. The estates were reorganized, but state, 

the two chamber legislature which emerged, 
stiU retamed much of the old aristocratic representation 
and weighed the scales heavily on the side of the landed 
mterest, while its control over the budget was most 
tenuous Nevertheless, it was a start, and it managed 
to remain m force (but not without profound modifications 
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in the compoaition of, and mode of election to the second 
chamber) until, the end of 1918 

Hanover, though linked to the limited monarchy of 
Great Britain (a country whose constitution broke all the 
rules of the Schluss-Ahte without propound- 
HANovBBiAN mg uuy oloar rules of its own) by a personal 

QON'S TXT ' U TI ON u / a 

or 1833 bond, resisted constitutionalism until 1833, 

then bit at it timidly, only to vomit it forth 
agam in 1837 when the linlc with Britain was broken. 
The disappearance of the cautious Count Munster in 1831 
left the way clear for the promulgation by Wilham IV 
from Windsor (acting through his Viceroy the Duke of 
Cambridge) of a constitution which went definitely beyond 
the liberties accorded by the governmental reorganiza- 
tions of 1814 and 1819, but which (despite the association 
of the liberal Professor Dahlmann with its drafting) gave 
to the estates very madequate control over finance, and 
left to the ruler the ultimate control over both houses 
through nomination or appointment to office. Tins mil d 
piece of legitimist constitutionahsm was, as it were, an 
escape from the oiroumsoribed position of a long under 
the British constitution to the free air (for prmces) of 
the ScMuss-Akte. Here at least was a constitution which 
conformed to the Metternichian strait-jacket 

The year 1834 saw the strings of this jacket drawn 
even tighter by Mettermoh, who, m the Pinal ProtoJcoll 


MBTTBIllUOH 
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of the Vienna Conference of that year, per- 
suaded the rulers of Germany to accept not 
only a stricter censorship (articles 28-37) 
and a more rigorous control over umversity 


life (articles 38-67), but to prevent their estates from 


criticizmg the actions of the Bund (articles 17-18), and 
to deny them the supervision of the aimual budget 
(article 20). In addition they were to take especial care 
(as, in the opinion of Mettermoh, Hessen-Kassel and 


Saxony had omitted to do) to preserve full authority m 
the state to the ruler (article 1), and to see that, in no 
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circumstances, was the army required to take an oath of 
loyalty to the constitution (article 24). A confederate 
court to decide disputes between a prmce and his estates 
over the budget or the mterpretation of a constitution 
was also set up (articles 2-14), but it was never to meet 

The Schluss-Protoholl of 1 834 acted even more effectively 
than the Schluss-Akte of 1820 m puttmg a stop to a move- 
ment among the German rulers toward constitutionalism 
A fresh prolonged lull lasted this tune right through until 
the eve of the next “year of revolutions ”, 1848 But 
though constitutional advance in Germany during this 
period was alight and unimportant, there was on the 
other side a reaction m one state, Hanover, which put 
the clock back to 1814, if not into the ancien regime, and 
which produced the most uncompromising of aU legitimist 
constitutions. 

To his credit it may be said of Ernest Augustus, Duke 
of Cumberland, that he protested against the Hanoverian 
constitution of 1833 from the first. When, asAOTioN in 
by the operation of the saho law, the crowns haitovbb, 
of Great Britam and Hanover were separated 
in 1837 and he became king of Hanover, he immediately 
declared that he did not consider the constitution bmdmg 
upon him He restored the governmental orgamzation of 
1819, which provided no adequate safeguards against 
arbitrary rule, and dismissed the seven eminent professors 
of Gottingen who protested against the abrogation of the 
constitution of 1833 As the Diet of Frankfurt had never 
been asked to recognize the constitution of 1833, it was 
able to avoid an embarrassmg situation by adoptmg a 
pohcy of non-mtervention m Hanoverian affairs when it 
was appealed to by the constitutionahsts m 1839, and 
Ernest Augustus was left undisturbed to promulgate m 
1840 a constitution of his own devismg 

This constitution, which lasted until it was engulfed 
by the hberal flood of 1848, reiterates again and agam 
the fact of the king’s unique authority in the state and 
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the subordinate position of the estates, using at times the 
actual wording of the ScMuss-Alcte and Schhiss-Protokoll, 
The chambers were given very little scope and their 
dehberations were not to be pubhshed , the revenues of 
the royal domam were separated from those of the state 
and placed beyond the control of the estates ; the 
ministers were responsible to nobody but the long , the 
succession laws provided no means of passing over the 
heir of Ernest Augustus, despite his blmdness. This 
constitution is a long document, runnmg to 182 articles, 
some of them containing many clauses, but it presents 
the barest necessities of a legitimist constitutional charter 
Though it owes its debt to 1814 and borrows from the 
Erench Gharte, it is even narrower m conception than was 
that mstrument Where the voice is the voice of Louis 
XVIII the hand is the hand of Charles X, and such was 
the political state of Germany m the thirties and forties, 
that what Charles X had failed to impose m France was 
imposed with impunity by Ernest Augustus in Hanover, 
and mamtamed for a decade. With the example of 
Hanover before us to counterbalance the picture of more 
liberal trends in the south German states, and with the 
longevity of the tentative constitutional systems of 
1816-20 and 1831-33 m mmd, it has to be 
conceded that legitimism in Germany hved 
well and died hard m the constitutional 
sphere, and preserved an authoritarian trend 
m government through a century of oonstitwtionalism, for 
the achievement of fresh triumphs long after the ashes of 
legitimism were burnt and scattered. 
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Legitimism had 'produced the somewhat anomalous phase of 
constitutional autocracy, wherein the monarch issued a funda- 
mental law by which the functions of government but not the 
sovereign authority in the state were shared to a greater or lesser 
extent with representatives of certain classes of the citizens. 
Alongside this constitutional autocracy on the continent, Britain 
maintained the alternative of a constitutional aristocracy, which, 
having succeeded in reducing the monarchy to a formality in 
the state, had secured soveieign authority for a bicameral 
parliament {in which the lower house held the dominating 
position) and had elaborated a new ministerial executive respons- 
ible to this parliament Those who remained dissatisfied with 
these systems called the constitutional autocracies tyrannies and 
the constitutional aristociacy an oligarchy, and demanded the 
transformation of both into constitutional democracies 

The agitation against these forms of government thus had to 
go a step further than demanding wntten constitutions These 
had, in many states, been granted, but had failed to satisfy 
The demand now was for a combination of parliamentary 
constitutionalism {such as Britain already possessed) with the 
recognition of the sovereignty of the people and provision for 
its exercise {which she did not) Despite the measures taken at 
Carlsbad and Vienna, the twenties saw a rising tide of resent- 
ment on the continent against legitimist constitutional regimes, 
as well as against purely arbitrary governments, in Iberia, in 
Italy, in Latin America and in Germany, but tit remained in- 
effective until the easy overthrow of Charles X {who had pro- 
vohi'ngly sought to return from legitimist constitutionalism to 
arbitrary rule) in France created a rift in the legitimist front 
which stimulated the whole of Europe A number of rulers now 
found themselves unable to resist the setting up of parliamentary 
forms of government in negotiation with the representatives of the 
people, but they were usually still able to avoid any alienation of 
their sovereignty, and Metternich, in 1834, reinforced his veto 
upon any such tendency 

The July or Orleanist monarchy in France, though entirely 
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on a negotiated basis, was itself a vague compromise which took 
the sovereignty away from the crown without expressly giving it 
to the people, and made possible a parliamentary regime without 
guaranteeing it against royal manipulation Metternich regarded 
monarchy and popular sovereignty as irreconcilable, and the 
revised French Charter of 1831 sought to avoid this possible 
contradiction by saying as little as possible about either The 
preamble of 1814 was suppressed, but nothing was put in its 
place Thus the reign of Louis Philippe started in an atmosphere 
of doubt which only 1848 was able to dispel 

An even more vital blow to legitimism came when the Belgian 
people broke away from the united kingdom of the Netherlands 
to which they had been gained in 1815, and repudiated both the 
Dutch king and his legitimist constitution They were able to 
safeguard the sovereignty of the people by first adopting a con- 
stitution in which it was expressly recognized, and only then 
calling to the throne a king of their own choice, whose powers 
were thus only those given him by the constitution Sweden 
had produced a constitution by negotiation in 1809, but under 
it the king retained a share of the sovereign power. In Belgium 
he had none The monarchy, formalized by convention and 
implication in Britain, was formalized by express constitutional 
statement in Belgium, whose constitution was both derivative and 
seminal to a high degree 

Metternich rightly regarded 1830 as the thin end of a wedge, 
remarking that the bourgeoisie, which led the movement every- 
where, was never satisfied In an absolute monarchy it demanded 
a representative system , where there were already representative 
institutions it demanded a guarantee of the rights of the citizen , 
and now, in England, which had both and more, it demanded 
electoral reform and a popular franchise The popular franchise 
demanded in Britain was not adequately secured by the Reform 
Act of 1832, and would not have been imitated if it had been, 
but the era of legislative activity initiated in 1832, had far greater 
significance in transforming Britain and stimulating the world. 
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IN FRANCE 

Victor Hugo called 1830 a revolution stopped half-way, 
and it is true that the whirlwind was ridden and the storm 
directed, after the first excitements, by „ 
moderates whose waistcoats were relatively mjvoltjtion 
sober m hue and whose ideal was not the 
republic one and mdivisible, the suffrage 
direct and universal and the people sovereign and irre- 
sistible, but merely the reduction of the monarchy to a 
position of subservience to the constitution, the raising 
of the Chamber of Deputies to the dignity of an effective 
legislative body, and the broadening of the franchise to 
give the vote to the lesser bourgeoiste 

The mtention was timid but the effect proved to be 
fundamental, as was the case with the Enghsh Revolution 
of 1688, another conservative movement to which that of 
1830 in IVance bears a striking superficial resemblance 
Both followed positive actions by a monarch that were 
regarded as violatmg the fundamental law of the country ; 
both were virtually bloodless , both saw the throne, 
foUowmg the ffight of the kmg, declared vacant de facto 
and de jure ; both saw an mvitation to a near relative to 
the kmg, but not in the direct line of succession, to assume 
the throne ; both saw the fundamental law re-defined m 
certain important particulars by the legislature aotmg m 
a sovereign capacity without seekmg any express sanction 
from the people ; both saw the new ruler accept his throne 
and constitutional position at the hands of the legislature 
without any attempt to assert absolute authority or the 
possession of undivided power in the state. 
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The principle of legitimiam, as manifested by Louis 
XVIII and elaborated by Metternich, was dealt a three- 
fold blow from which it never recovered, 
A Blow TO ITrench Revolution of 1830 The 

maiTiMisM 

dynasty was changed from the direct hne, 
the new king received his tlirone from the representatives 
of the people and he accepted the position of a hmited 
monarch. The revision of the Charter which it brought 
about did not specifically set up a system of parliamentary 
government similar to that obtainmg in Britam, but it 
allowed such a system to develop, whereas the Charter in 
its ongmal form did not King, peers and deputies were 
placed in a position of equality in the legislative sphere. 
The foundations of partnership m government were thus 
laid The possibilities of haison already existed in the 
abihty of the king’s ministers to be members of either 
house and the potentiahties of a parhamentary executive 
were thus implicit. That the Orleamst monarchy did not 
produce a satisfactory consummation was due to lack of 
will rather than to the absence of constitutional ways and 
means 

The detailed alterations to the Charter were not 
extensive, for outside its preamble the 1814 document 
had already etched deeply mto the alleged absolutism of 
the restored Bourbons The change was m emphasis 
rather than m structure. 

The preamble was, of course, entirely suppressed as 
an msult to the digmty of the French,, people The 
declaration of rights was amended to declare 
Roman Cathohc rehgion that of the 
majority, but not the official rehgion in 
France as it had been in 1814 (article 6), and to state 
that the censor could never be re-estabhshed (article 7) 
The clerical reaction and censorship of the Restoration 
sufficiently explam these changes The section dealing 
with the form of government in general terms, had inserted 
in it an express demal of any royal dispensmg or suspend- 
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ing power over legislation (article 13), while in legislation 
the initiative was given to the peers and deputies as weU 
as to the kmg, and aU taxation was first to be voted by 
the Chamber of Deputies (article 16) The creation of 
hereditary peers was stfil permitted (article 23), subject 
to review m 1831 (when the hereditary peerage was 
abohshed) and aU Charles X’s nominations and creations 
of peers were declared null and void (article 68). The 
minimum age for deputies was reduced from forty to 
thirty and of voters from thirty to twenty-five (articles 
32 and 34), and though elections were to remam indirect, 
the presidents of the electoral colleges of the departments 
were to be chosen by the voters instead of by the Trmg 
(article 36) The legislative term was agam reduced to 
five years (article 31) The franchise was no longer 
specifically limited to persons paying a oertam minimum 
annual direct tax, but was left to be defined by a separate 
electoral law. This law, passed on April 19, 

1831, reduced the mimmum for electors to 
200 francs per annum, and for deputies to 
600 francs, allowed certam special classes (such as members 
of the Institut and some retired officers of the armed 
forces) the vote without this qualification, and added to 
the kinds of tax that could be counted toward ehgibility. 
This was by no means a democratic franchise, but it did 
mean a great increase m the number of voters, and en- 
franchised the greater part of the lesser bourgeoisie, though 
not (with .rare, exceptions) the employed workers Like 
that of 1832 in Britain, it was an enfranchisement stopped 
half-way, and left many dissatisfied, though it raUied 
enough support to give immediate stabihty to the new 
rigime As a further sop to the middle class, the Charter 
m its revised form (to which the kmg had to swear his 
loyalty at his accession) was placed under the special 
protection of the national guard (article 66), while as a 
gesture toward the nationalism of the great revolution 
the tricolor cockade and flag were restored (article 67). 

K 
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This was also, of course, a tnbute to the memory of 
Philippe “^galit6”, the new kmg’s father, as well as a 
symbolic denial of legitimism. 

The electoral law of 1831 was one of a series of special 
laws which article 69 of the revised Charter had declared 
should be passed as soon as possible With the exception 
of a law on the responsibility of ministers, this legislative 
programme was carried out. 

The form of government existmg m Prance under the 
Orleamst monarchy thus satisfied certam immediate needs, 
ooNSTiTu- but the constitutional rigidity of the rdgime, 
moNAL followmg its initial reforms, mihtated agamst 

oBiEAKEST its pormanonce in a rapidly changing world. 
E^Guoa Wedded as firmly to “ Pinality ” as were the 

great party leaders m England after 1832 who were their 
contemporaries, Loms Phihppe and his mimsters produced 
nothmg comparable to the reformmg achievements outside 
the constitutional sphere which were the savmg grace of 
the Whigs between 1832 and 1841 and the Tories between 
1841 and 1840. The system of the revised Charter there- 
fore took on more and more the appearance of something 
transitional and (since the government resisted change) 
transitory. The idgime also suffered from a confusion of 
ideas as to the exact nature of the Orleans monarchy 
Was it truly hmited to the extent that a king who could 
do no wrong should do nothmg, or did it leave scope for 
a forward policy on the part of the crown ? Louis 
Phihppe knew that he could not be a James II or a 
Charles X, but was he to be a George III (early period) 
or a Wfiham IV ^ Was he to “ be a king ” or a figure- 
head ? 

The constitutional history of the Orleans monarchy 
reflects this dilemma. After the first enthusiasms for the 
OPPOSITION rdgime had died away, an opposition 

OBYBTAILIZBS rapidly crystaUized both in and out of the 
legislature The legitimists and the repub- 
hcans were avowed enemies of the rdgtme from the first. 
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but from about 1836 onward, the hitherto more friendly 
parties of the right and left centre tended to criticize 
and to oppose the crown, particularly in its policy of 
packing the legislature with office-holders dependent for 
their positions on the royal goodwill. While the leader 
of the right centre, Guizot, held that “ The throne should 
not be an empty chair ”, whereas Thiers, the leader of the 
left centre, declared “The kmg reigns but he does not 
govern ”, they both, when out of office, opposed this 
tendency on the part of Louis Phihppe to operate on a 
narrow basis of subservient mterests rather than on a 
broader basis of ministers who (as they thought they did) 
possessed the confidence of the people. In 1840 the reform 
agitation led by Thiers came to a head m the demand for 
a reduction of the franchise qualification for voters from 
200 to 100 francs, while more radical elements (hke the 
Chartists m England) cried for nothmg less than universal 
manhood suffrage At the same tune the repubhcans, 
whose opposition had been exclusively pohtical m 1830, 
were beginning to adhere to the new socialistic pro- 
grammes and to talk of social as well as pohtical revolu- 
tion The revival of Bonapartist sentiment, despite the 
op6ra boujfe tactics of the young Loms Napoleon, provided 
an additional irritant, and Louis Philippe weakly furthered 
its growth by assistmg m the deification of the first 
Napoleon by the reburial at the Invahdes m 1840. 

The ministry of Guizot from 1840 to 1848 was to lead 
to disaster. The briUiant rmnd of this “ historian bhnd to 
aU the lessons of history ” proved lU-adapted 
to the task of pilotmg the Orleanist mon- mtisistby 
archy into calmer waters “ Emahty ” at ouizot 
home, combmed with a disastrous foreign policy, helped to 
hasten the end. The affair of the reform banquets brought 
matters to a head, but many factors, some of them of long 
standmg, were at work undermining the rdgime, which 
seemed unable to do anything that would improve its 
position The indecisiveness of the Charter of 1830 as a 
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form of government, rendered it something not worth 
preservmg when the crisis came Respect for it had not 
only been removed by events, but also by a series of 
powerful literary and theoretical attacks, all the more 
potent because they were rarely direct ; they did not so 
much belittle the Charter as praise other constitutions 
and other ideals The Bonapartist mamfesto Les IMea 
napoldoniennea appeared m 1838 to remind France of 
the grandeur without calhng her attention to the servitude 
of the era of Napoleon I, as contrasted with the prosaic 
Whiggism of Louis Philippe, but a far greater work, 
Tocqueville’s De la ddmocraUe en Amdrique, had been 
pubhshed in 1836 to provide data, for those 
PHILOS o- who cared to draw such conclusions, m 

PHioAL support of more hberal institutions than 

France then possessed, and m opposition to 
“ Fmahty ”, while m 1847, as a deliberate nail in the 
Orleanist oofiSn, Lamartme produced his memorable 
Htatoire dea Girondina, a monument to French men and 
women who had known how to hve, and even better how 
to die, for ideals rather than for percentages, who had 
sought to govern France with warm hearts rather than m 
cold blood, and who shared only their wrong-headedness 
with the rdgime of Loms Philippe More directly, a 
radical critic, Loms Blanc, had castigated the government 
of the years between 1830 and 1840 m his Histoire de dix 
ana, published m 1842, while other socialist writers, such 
as Prudhon, Fourrier and St Sunon, werer turning men’s 
eyes towards new heavens and new earths of which the 
philosophy of Loms Philippe and Guizot did not dream. 
Nor (among the intelligentsia at least) was Comte, who 
completed his Gourae of Poaitwe PJiiloaophy in 1842, 
without a distmbmg effect The imaginative literature 
of the period tended also to be m rather than of the reign 
of Loms Philippe. 

The rigime of Loms Phihppe attempted to do far too 
many thmgs by halves, and in the end it feU to pieces 
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almost by force of habit before the first really deter- 

mmed act of active resistance. On February 24, 1848, 

Louis Phihppe, like Charles X before him, 

fled the country A republic was proclaimed, debaom 
1 J.J. J 4.1, ox 1848 

a provisional government set up, and tne 

constitutional Charter disappeared Charles had fallen 

through tampering with it and Louis Philippe through 

leaving it alone It had outhved its usefulness, and only 

to the more mtransigeant of German and Italian princes 

did it, in 1848, still appear to be modern. 
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EIGHTEEN THIRTY-ONE AND THE “MODEL” STATE 
OE BELGIUM 

Though a strict regard for the principle of legitimism 
would have caused the southern Netherlands to be handed 
back to Austria, they were, m 1816, jomed to the northern 
Provinces to form, for strategic and economic reasons, the 
united kmgdom of the Netherlands. This ingemous 
arrangement, perpetuatmg the link which had bound all 
the Netherlands under one sovereignty (as 

a:H2) NETHER' a j \ 

lANDs UNITED departments of France smce 1810), not only 
AS A KINGDOM ^ bufEor stato of considerable propor- 

tions next to France on the north-east, and provided a 
solution by hqmdation of the perenmal problem of the 
navigation of the Scheldt, but it also raised WiUiam of 
Orange, the last Staatholder of the Umted Provmces, to 
the status of a long, as Wdliam I of the newly united 
kin gdom of the Netherlands. 

Already proclaimed in 1814 sovereign prince of the 
territory of which he had previously been Staatholder, 
Wdham had presented a draft constitution to the Dutch 
notables, and they had accepted it by an overwhehnmg 
majority When the southern Netherlands».were added to 
his dominions m 1816 and the kmgly title conferred, he 
presented the same document, altered only to make it 
applicable to the united territory of the whole kingdom, 
to the Belgian or southern assembly of notables He 
persisted in imposmg it, without further 
amendment, as the fundamental law of the 
country, and promulgated it as such on 
August 24, 1816, despite an adverse vote and many 
individual protests of the Belgian notables, deolarmg that 
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the very existence of the new monarchy depended on its 
acceptance as it was By counting all non-voters (and 
there were many absentees) as in favour of the funda- 
mental law, he was able to assert that the Belgians had 
accepted it 

This was not a very auspicious beg innin g, and, quite 
apart from its merits or demerits as a constitution, this 
fundamental law of 1816 was resented from the first by 
the Belgians for the way m which it had been imposed 
upon them But the Dutch too, under it, had to content 
themselves with a constitutional system of the narrow 
legitimist type. The fundamental law was granted by 
the king, not made by the people, and it was revocable 
by him and at his pleasure , he could legislate by decree ; 
he could suspend the rights guaranteed , ministers were 
responsible to h im alone Of special significance to the 
Belgians was the equal representation given 
to Dutch and Belgians m the States-General, o™osition^ 
though the Belgians were half as numerous 
agam in the kmgdom as the Dutch, and the equality and 
toleration to all creeds (with no established church) 
accorded in matters of rehgion. The Belgian opposition 
was thus both clerical and hberal The bishops and 
clergy of the Roman Catholic church, of which the great 
majority of the Belgian people were members, felt them- 
selves unable to accept the religious clauses of the funda- 
mental law, while the unfair system of representation 
violated hberai principles, and both provisions affronted 
and fostered the spmt of nationahty now developmg m 
the Belgian provinces followmg them release from Drench 
domination 

A rigid and obtuse mterpretation of the fundamental 
law on the part of the Dutch king and his government 
made matters worse In the civil service, m the assump- 
tion of debts, in the use of languages, and m various other 
ways, the northern Dutch tended to be favoured as against 
the southern Belgians Fmally, in 1830, emboldened by 
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events m France, the Belgians proceeded from protests to 
riots and from riots to revolution. A provisional govern- 
ment was set up in Brussels in defiance of the authority 
of Wilham, and a national congress was 

THE KATIONAL ’ , i i i 

CONGRESS, assembled, consisting of two nimdred mem- 
hers elected by voters possessmg taxpaying 
qualifications prescribed by the provisional government, 
plus certam professional representatives Out of a 
population of four miUion there were only 44,000 voters 
for this national congress, which proved, as might have 
been expected, to be a conservative body. The idea of 
settmg up a repubhc was sternly voted down by 174 
votes to 13 The landowning classes and the prosperous 
bourgeoisie, alone were represented, and the deputies 
chosen were predommantly people with experience in 
the law, in admimstration, and in the States -General 
between 1816 and 1830 The differences between 
“ catholics ” and “ hberals ” were temporarily forgotten 
m the enthusiasm for national liberation, while the 
Flemish question did not at this time arise because the 
politically articulate and represented classes were almost 
exclusively French speaking It was this national con- 
gress that maintamed Belgium’s struggle for mdependence 
and which drew up the constitution of 1831. 

This constitution has now survived for more than a 
century, and it has been very highly praised for its suit- 
ability for immediate purposes, for its proved stabihty, 
and as a contribution to the science of politics and 
government One of its staunchest admuers, Henri 
Puenne, sees it as the most typical of all that one could 
expect from a parhamentary and hberal con- 
stitution, as “ la oharte par excellence des 
hbertes modernes ” Fortunate m the 
moment of its birth, in the midst of the great reform 
debates m Britain, and able to take advantage of recent 
constitutional changes in France, and m the juxtaposition 
of pohtical forces m Belgium that produced substantial 
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agreement upon its fundamentals, the Belgian constitu- 
tion does mdeed possess many merits. Precise where the 
revised Prenoh Charter of 1830 had stiU remained vague, 
it recogmzes without equivocation the fuU sovereignty of 
the people , it is not itself thought of as a sovereign 
document and sovereignty does not reside m some meta- 
physical harmonizing quahty of the monarchy It does 
mdeed provide for a monarchical system of government, 
but it only differs from a repubhc because the headship 
of the state is for hfe and is hereditary ; the long rules 
by no divine right and has no prerogatives ; he is simply 
a person appointed to the headship of the state as king, 
to exercise prescribed powers given him under a con- 
stitution which is antecedent to him. “ Le roi n’a d'autres 
pouvoirs que ceux que Im attribuent formeUement la 
constitution et les lois partiouh^res port6es en vertu de 
la constitution mSme ” (article 78) The legislature is 
bicameral, yet, departing from the almost universal 
European practice of the time, both houses are elected 
on a popular basis Despite the strong mdividualism of 
the different provinces and the attempt only a generation 
earher to form a “ Belgian Umted States ” on a loose 
confederate basis, the fact that the state set up is unitary 
18 placed beyond question by the constitution. Though 
amendment is provided for and is by no means so com- 
phcated a process as m the Umted States of America, 
only two major alterations have been made to this con- 
stitution m ov«r a hundred years 

The Belgian constitution of 1831 may, in general 
terms, be described as hberal (its guarantee of rights is 

very comprehensive), monarchical (m a 

purely formal way), as creatmg a bicameral istios of teb 
legislature (with both houses elected), as 
carrymg the separation of powers to considerable lengths, 
as being essentially undemocratic (by providmg a fran- 
chise with a fairly high property qualification), and as 
proving to be rigid (despite reasonably easy amendment, 
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change has been very shght) and extremely durable 
Another admirer has said of it that it “ compares favour- 
afoly with the Umted States constitution in objectivity, 
simpheity, brevity and endurance 

The constitution contained 139 articles and was 
divided mto eight sections The territory and its divisions 
(“ Belgium IS divided into provmces ” are 
the operung words) , Belgian citizens and 
their rights , concernmg powers (beginning 
“All powers emanate from the people”, 
and containmg subsections deahng with the legislature, 
the long and ministers, and the judiciary) , finance ; 
defence , general provisions ; revision of the constitu- 
tion , and, finally, transitional or temporary provisions. 
A supplementary section, like article 69 of the revised 
French Charter, lists a number of subjects upon which 
legislation is urgently necessary. These include the 
press, the judicial system, the finances, and provmcial 
and communal government. 

Section II, on the rights of the citizen, is similar in 
subject matter to the French declaration of rights of 
1789, but it approaches the protection of 
rights from the more practical angle of 
simply forbidding (as had the American 
constitution and its first ten amendments) acts interfering 
with the exercise of these rights, and dispenses with a 
mere abstract statement of what they are. It differs most 
in content from the declaration of 1789 imaocordmg the 
right of association (article 20) and in its attitude toward 
rehgion Generally its drafting provides an adequate 
protection of the rights mentioned, and m certam par- 
ticulars it makes valuable contributions, notably m 
deahng with the liberty of the press and in the expression 
of opmion, when it is declared (article 18, clause 2) “ Where 
the author is known and is domiciled m Belgium, the 
pubhsher, printer or distributor cannot be prosecuted ”, 
a provision preventmg abuses and restramts such as still 


BIGHTS or 
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exist in the press and hbel laws of the United States, 
Britain and many other countries 

To meet specially comphcated local situation, much 
care was taken over defining the relations of church and 
state, and without any state rehgion hemg 
actually estabhshed, the Roman Cathohc 
church, whose representatives collaborated 
in the draftiug, secured most valuable practical advan- 
tages, for its priests, though paid by the state, remained 
entirely independent of it. (The clergy of all faiths 
received state salaries, it is true, but the others were m 
numbers negUgible ) No concessions were made by the 
church in the matter of ecclesiastical appomtments or 
papal publications. (Agam this was placed, by article 16, 
on a universal footing, hut for the same reason the Roman 
Oathoho church was the principal gamer.) The attempts 
of the Dutch bmg to mterfere with Roman Cathohc 
schools m Belgium is reflected m article 17, which 
declares • “ Private mstruction shall not be restricted ; 
aU measures interfermg with it are forbidden ”, which 
left the church schools “ m the most favourable position 
in any country where a church was not formally estab- 
hshed ” Because Roman Cathohcism was in Belgium 
the rehgion of an overwhelmmg majority of the inhabi- 
tants, it was able to reap these considerable advantages 
from a declaration of rights that, by safeguardmg rehgious 
hberty and freedom of worship (article 14) together with 
freedom not tu worship (article 16) and prescribmg a 
civil marriage ceremony (article 16), also satisfied hheral 
opmion AU this, of course, reflects the crossing and 
Tmnghng for a brief period around 1830 of the hheral 
and cathohc streams of thought and endeavour m 
Belgium, and the suppression of diSerences for national 
and constitutional purposes. The coahtion was effected 
m 1828, and Lamennais became for a moment both a 
liberal and a nationahst, but after the papal enoychcal 
“ Mirari Vos ”, published in 1832, such a compromise 
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would not have been possible The questions of the 
position of the church and of rehgious instruction caused 
much subsequent controversy in Belgium, but the fact 
that they did not cause fundamental initial difficulties 
which might have wrecked the effort to frame a generally 
acceptable constitution in 1830 and 1831, was due to this 
temporary collaboration being possible Seldom has the 
hour been so kind to constitution makers 

The division of powers between the two houses of the 
legislature was strictly carried out, and the members of 
both were elected by the same voters in the 
HOUSE oE various provinces, but the senators were 
BBPBB- nrescribed a higher mimmum age and tax- 

paymg quahnoation than the deputies, and 
the Senate, though elected for eight years instead of four, 
was only half as numerous as the lower house Each 
house (as well as the long) was allowed to imtiate legis- 
lation, and the consent of both was necessary for all 
legislation, though the initiative was (until 1921) reserved 
to the lower house on matters of state revenue and 
expenditure, and army contmgents Nevertheless, with 
only this slight theoretical advantage, the House of 
Representatives tended, in practice, to dominate. With 
the initiation of a parliamentary rdgime, ministers respon- 
sible to the House mtroduced government bills , the royal 
veto was never exercised , the courts were unable to 
declare legislation unconstitutional. The Senate came to 
accept a subordinate position ; it could mot sit except 
when the House was sittmg (though there was no such 
restriction on the lower house) and as dissolution could 
be apphed separately to either house, the fall of a mmistry 
or its appeal to the country did not mvolve a dissolution 
of the Senate, which was thus pushed further and further 
into the background, with the fate of a mmistry not 
dependent upon its attitude. The striking out in 1921, 
as a safeguard no longer considered necessary, of the 
clause giving the lower house the exclusive right to 
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initiate in financial and military matters may be regarded 
as recognition of the meffectiveness of the Senate to 
challenge the preponderance of the House m the working 
of the constitution 

The long, as the formal head of the executive, could 
possess and exercise only those powers expressly given 
him, by the constitution, and could act only 
through his mmisters The executive power oomplhtely 
was specifically subordmated to the law, but 
a right to issue ordmances was accorded. The provision 
of a regency or the filling of a vacancy on the throne was 
the provmce of the two houses of the legislature acting 
together. Thus did the Belgian constitution of 1831 
complete the formahzation of monarchy, and by reducing 
the sphere of the kmg to functions prescribed by the 
constitution and performed through mmisters responsible 
to a popularly elected legislature, succeed m reconcilmg 
m a satisfactory and logical way the contmued existence 
of monarchical institutions with the fuU recognition of 
the sovereignty of the people. The British constitution 
was felt rather than known to have bridged the same 
gulf, but m 1831, nobody (even in England) could quite 
explam how , the revised Charter of 1830 in France was 
capable of being mterpreted m the same direction, but 
it was also capable of mterpretation m qmte difEerent 
directions, and its vagueness was fatal ; the Swedish 
constitution of 1809 had divided the sovereignty between 
kmg and people , only the Norwegian constitution of 
1814 had previously worked out in terms of a fundamental 
law the imphcations of a monarchy truly limited, and 
the lesson of Norway’s example was clouded by her 
remoteness and the fact that she had been forced to 
share a kmg and representation abroad with the more 
powerful Sweden, the very situation which (in a more 
onerous form) produced the Belgian rebeUion agamst 
the Dutch king in 1830 For this reason it was Belgium 
and not Britam, France, Sweden or Norway, that became 
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the pattern and the prototype for constitutional mon- 
archies everywhere during the century following 1831. 


A PATTEBN 
AND A 
PHOTOTYPH 


Herself borrowing freely from the institu- 
tions and constitutional practices of France, 
Britain and America to form the constitution 


of 1831, she has seen this constitution paid the comphment 
of imitation, both dehberate and unconscious, both 
successful and disastrous, in many different countries. 

In devising a judicial system, the Belgians of 1831 were 
less happy than m defining and protecting the rights of 
jiTDioiAi citizen The law of Belgium remained 

SYSTEM A French m its basis and spirit, and the Code 
ooMPBOMisH Napoldon, which had completely superseded 
older Belgian law durmg the French occupation, became 
the Belgian civil code, though a certam amount of Dutch 
law, notably in the commercial sphere, was retamed from 
the period of the umted kingdom The independence of 
the judiciary was placed beyond a shadow of doubt and 
appointments were for fife. Neither the power to interpret 
the constitution given to judges in the United States nor 
the power to interpret individual laws exercised by British 
judges, was perrmtted to Belgian judges. On the other 
hand, there was no comprehensive system of admmis- 
trative law and administrative tribunals, such as existed 
in France, to remove from the sphere of the ordmary 
courts and judges the responsibility of officials and the 
relations between the citizen and the state The prmcipal 
weakness of the Belgian judicial system was a tendency to 
waver between the British prmciple of the rule of law 
and the French recogmtion of droit admimstratif The 
loophole left by the wordmg of articles 92 and 93 of the 
constitution of 1831, tends to reduce the effectiveness of 
the citizen’s remedy agamst abuses of his rights. This 
was a time when even French lawyers had not digested 
the full significance of the prmciple introduced by Bona- 
parte in the constitution of the year VIII (article 76), 
and long before British lawyers had been able to put the 
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rule of law in a clear light, and the Belgian constitution 
makers appeared to have thought it possible to have the 
best of both worlds by mabmg one the rule, but retaining 
the other for apphcation in exceptional circumstances. 
A certain confusion was the result. The courts cannot 
refuse to apply a law on the ground of its unconstitution- 
ahty, but they can refuse to apply orders or regulations 
of the central executive or of provincial or local authori- 
ties which they consider out of conformity with the law , 
officials can be sued in the ordmary courts without 
restnction, but the uncertainty of the situation has made 
the courts reluctant to take jurisdiction where official acts 
are concerned, despite the absence of competing adminis- 
trative courts. 

The constitution of 1831 could be amended by the 
two houses of the legislature first of all acceptmg a 
proposed amendment by simple majorities , 
the houses were then, by the fact of havmg 
accepted the amendment or amendments, 
automatically dissolved , a new election had to be held 
withm forty days and then the new chambers had each 
to pass the proposed amendment by two -thuds majorities 
of at least two-thuds of the total membership of each 
house. Less cumbersome than amendment m the kJmted 
States, this was nevertheless no easy process, and the fact 
that any legislature acceptmg a proposal for amendment 
ipso facto immediately terminated its own existence, was 
not an encouragement Only twice m a century was this 
process earned through to its consummation, m the group 
of ten amendments to existmg articles adopted m 1892, 
and m the related group of fourteen amendments and 
two new articles carried through between 1919 and 1921 
In 1892, articles 1 (to allow for the annexation of the 
Congo State), 36 (exempting ministers from the need for 
re-election to the legislature upon appomtment), 47 (giving 
manhood suffrage at the age of 25 and mtroduemg a 
system of plural voting), 48 (providmg for compulsory 
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voting at elections), 62 (giving salaries, m addition to 
expenses, to members of the lower house), and 63-68 
(altermg the composition of the Senate), were amended. 
In 1919-21 the principal amendments were to articles 27 
(making the two houses equal m financial and army 
legislation), 108 (allowing local communes to associate) 
and 47-56 (ohangmg the electoral system and the organiza- 
tion of the legislature) Thus the prmcipal amendments 
have been m the franchise and m the composition of the 
upper house, both being in the direction of democratiza- 
tion, and these have been hard won, bemg preceded by 
periods of violence and unsettled conditions (the strikes 
of 1892, and the war and German occupation of 1914^18). 

The movement for the reform of the franchise has been 


intimately connected, as in Britain, with the worlcmg of 
I’EANOHisE parhamentary system and with party 

BBroKM politics Belgium between 1831 and 1892 
AaiTATioN been called “ the classic land of bourgeois 

parhamentarism ” During that period the hmited suff- 
rage was retamed and a two-party system set the pendulum 
swmgmg m long rhythmic sweeps The electoral system 
of 1831 was very conservative, hmitmg the suffrage for 
the lower house to even fewer voters than the provisional 
government had enfranchised for electmg the national 
congress. A hberal agitation in 1848 caused a shght 
morease m the number of voters, and by a flat-rate tax 
qualification bemg adopted, 79,000 were enfranchised 
mstead of 46,000, out of a population of four milhon ; 
but further reform was resisted for forty years and by 
1890 there were only 133,000 voters out of a population 
of SIX million When the catholic ministry m power 
bowed before the agitation and strikes of 1891-92, a 
compromise with more radical demands gave unrestricted 
manhood suffrage at the age of twenty-five, but allowed 
additional votes to substantial taxpayers and landowners, 
as well as to university graduates and certain classes of 
professional men, though no one man was to possess 
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more than three votes. The same franchise, except that 
the mmimum age for voting was thirty, was introduced 
for electing the Senate. This meant that at one stroke 
the number of voters m the country was multiplied by 
ten, and the swmg of the pendulum was rudely shaken 
by the appearance of a socialist party (with 28 repre- 
sentatives m the first chamber elected on the new basis) 
and the decline of the hberal party (&om 60 members 
to 20 m the same election) In 1899, proportional repre- 
sentation was introduced without a constitutional amend- 
ment bemg needed, and the stabihty of the traditional 
parliamentary system was mamtamed for another twenty 
years by the cathohcs retainmg control of the govern- 
ment against the weakened hberal and growmg socialist 
party 

The suspension of pohtical life m the country caused 
by the German occupation was ended by the reassembly 
at the end of November 1918 of the last legislature, though 
its mandate had by that tune expired Judging it ex- 
pedient at such a time of disorgamzation and emergency 
to Ignore the strict requirements of the constitution, the 
houses unanimously passed, and the kmg approved, a law 
enfranchismg for the purposes of a new election all men 
over twenty-one years of age, subieot only 
to a residential qualification of six months, TjinvEEaAi, 
and grantmg the vote to women to a hunted 
extent The system of plural votmg was 
abohshed. The “ Umon saorde ” of the three parties 
which carried this law, also secured its regular adoption 
as part of the constitution after the elections Under 
the amended constitution, the universal manhood suffrage 
at twenty-one with one-man-one-vote was ratified, but 
women had to be content with the vote in mumoipal 
elections The effect of the new franchise and votiag 
arrangements was to complete the disruption of the old 
party system and to stop the pendulum altogether After 
the breakdown of the “Umon sacrde” m 1921, caused 

L 
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by the withdrawal of the socialist members of the govern- 
ment coalition, the government was carried on by a 
coalition of cathohcs and liberals Smce that time it 
has been impossible for any one party to achieve a stable 
majority, and a series of coahtion governments of varymg 
complexions has been formed, rather as m France 

The Senate, which, hire so many second chambers, had 
been one of the less satisfactory parts of the constitution 
from the first, was,m 1921, again reorganized. 
Between 1893 and 1921 the Senate had 
been in part directly elected by the people 
votmg in the separate provmces, and m part indirectly 
elected by the provincial councils In 1921 a third cate- 
gory, indirect election by the Senate itself, was added, 
and new votmg quahfications were mtroduced in an 
attempt to make the Senate more representative of the 
nation, while its dignity was enhanced by according it 
complete theoretical equality in legislation with the lower 
house But despite all this it has remamed a relatively 
unimportant body, m no way comparable in its con- 
structive or destructive possibilities to the French Senate. 

The position of the monarchy, so precisely defined in 
1831, has fluctuated only with the popularity and char- 
acter of the reigning sovereign, and this only caused 
constitutional repercussions when Leopold II presented 
Belgium with a colomal problem in a particularly em- 
barrassing form The Belgian constitution appeared to 
OOHESIYD AM excellently when party divisions were 

nisBTjPTwii clear cut and few, as between 1831 and 1846 
I'AOTovs period of consolidation durmg which the 

hberal-cathohc national coahtion managed to hold to- 
gether except for a brief liberal mterlude in 1840-41) 
and between 1847 and 1870 (when the hberals were con- 
tmuously m power except between 1865 and 1867) Even 
the “ lutte scolaire ” of 1870-84 was fought out accordmg 
to the best rules of two-party government, though the 
bitterness of the conflict over the hberal education law 
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of 1879 tended to shake the whole system, and then the 
country settled down to thirty years (1884r-1914) of 
control by the cathohc party Following the wartime 
suspension of activities and the “ Umon sacree ” of 
parties for purposes of reconstruction, the cathohc party 
found itself deprived of its clear majority by the workmg 
of the new franchise laws, and the period of strugglmg 
groups already referred to, with cathoho-sociahst rivalry 
predommatmg, was initiated The growmg significance 
and activity of the Flemish movement has m recent years 
tended to make Belgium resemble even less the “ classic 
land of bourgeois parhamentarism ” that she is claimed 
once to have been, but despite even more alarmmg 
political apparitions of late, the constitution of 1831 
contmuea to serve 



CHAPTER XIII 


EIGHTEEN THIRTY -TWO AND LEGISLATIVE REEORM 
IN BRITAIN 

The British constitution, once the envy and the despair 
of continental theorists and reformers, was, by the end 
of the eighteenth century, in the doldrums 

SH'JTISS ^ 

aoNariTUTioN The mixture that Montesquieu had pre- 
Doia^jMs scribed in 1748 for preserving hberty, did 
not appear to be aotmg as before when the 
American colomsts thirty years later rejected it, m order, 
they asserted, to secure their freedom from tyranny 
How could that quiescence of monarchy supposedly 
guaranteed by the revolution settlement be squared 
with the acceptance by the House of Commons of Dun- 
ning’s motion, in 1780, to the effect that “ the influence 
of the crown has mcreased, is mcreasing and ought to 
be dimmished ” ^ Where was the boasted hberty of the 
subject when, in the seventeen nineties, the government 
of the younger Pitt (alarmed at the spread from France 
of demands for wider liberties than the British system 
had ever countenanced), suspended Habeas Corpus and 
passed a whole series of repressive acts ^ 

No wonder the world turned its atterwtion from this 
old vintage (which nobody had ever properly succeeded 
m botthng) to the heady wines with their brand-new 
labels provided by the American and French constitution 
makers and by Napoleon Bonaparte. Only where British 
influence was not only strong, but reinforced by redcoats 
or wooden walls (as m Portugal, Spain and Sicily), did 
British institutions provide much mspiration abroad in 
the period between 1789 and 1814. From 1814 onward 
Europe again began to sip at the ancient fount, for had 
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not Britain succeeded in warding off both revolution 
and its self-styled heir, the greatest conqueror of modem 
tunes, and was she not rapidly becoming the 

r J S BHiraiWBD 

workshop as well as the shopkeeper of the pbbstivb 
world 1 Even if her pohtical institutions 
had proved msuffioiently elastic to retam the thirteen 
colonies, the London Corresponding Society and the gold 
standard, though they had provoked unavaihng demands 
for “The Rights of Man”, “The Rights of Woman” 
and “ Pohtical Justice ”, had let Cobbett and Burdett 
go to jail and Addington become Prime Mimster, had 
left Old Sarum its two members and bereft Ireland of 
her Parhament, she had achieved wealth and Waterloo 
The gold standard and Habeas Corpus were restored, 
even though they were accompanied by the Corn Law 
and the Six Acts. Cobbett was still writmg polemics, 
Burdett was still winning elections. The era of Lord 
Liverpool may have been “ The Age of Bronze ” but 
beside it the years around the turn of the century had 
been palaeohthic The prestige of British institutions 
was begmnmg to experience a new dawn m these post- 
war days when Jacobmism as well as Caesarism had been 
hqmdated, and to be middle-aged and still alive was a 
fair substitute for heaven. 

The British form of government, which even legitimist 
monarchs were prepared to make use of m drawmg up 
their charters, was, m 1814, though the opposite of demo- 
cratic, essentially free “ English legitimism 
was a totally different thmg from conti- 
nental legitmusm ” The power and even 
the significance of the monarchy had sunk: to the shadow 
that the “ old, mad, bhnd, despised and dying king ” 
was of a man Legitimism m England was the rule of 
the aristocracy, which, through its control of both houses 
of Parhament and of the machmery of the executive, 
oontmued to do min ate the country, though it no longer 
remamed impervious to the pressure of pubhc opinion. 
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It has been, pointed out that the same mstitutions which 
were favourable to hberty m 1688, when the king was 
still asserting his claim to sovereignty, had become un- 
favourable to liberty by 1815, when the people were 
begmmng to assert a like claim, and that it was now 
against the people and not against royal tyranny that 
the govermng class represented by justices of the peace, 
members of Parhament and cabinet ministers, were 
mamtaimng their mdependence and their legitimist 
claims to rule Nevertheless, it has been concluded that 
the ohgarohy was tempered with genume elements of 
hberty, though the Tory reaction had many years yet 
to run To the wonder (and at times to the disgust) of 
foreigners, it was a country “governed without police 
The Riot Act and an mcreasmgly severe penal code, both 
thoughtfully provided by the eighteenth century, stdl 
left British magistrates without really effective means of 
repression, even if the wiU was not wantmg. In addition 
to not being a Polizeistaat, Britain also lacked those other 
mstruments of tyranny, a centrnhzed bureaucratic system 
and a large standing army Her navy, though the most 
powerful m the world, presented no danger to pubhc 
liberty at home, and mdeed, as the mutimes at the 
Nore had mdicated, had potentiahties in the opposite 
direction It was (says Halevy) owing to 
boteatobTov absence of a bureaucratic state that 
“ the progress of democratic mstitutions 
durmg the mneteenth century necessarily followed, m 
England, a course very different from that which it was 
to follow in the other countries of Europe On the 
Continent the bureaucratic state was already m bemg 
and nothmg more was required than the transference to 
other hands of this pre-existent machmery and its em- 
ployment for novel purposes In England the machmery 
itself had to be created ” 

Britain bemg m this respect behmd and not m advance 
of certam other countries, it was not on the administrative 
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side of govermnent that she provided inspiration It was 
the nature of her limited monarchy and of her parha- 
mentary system that commanded respect and mspired 
emulation. The one had been stabihzed by the end of 
the seventeenth century, and the other had become 
clearly defined by the end of the eighteenth The limited 
monarchy, certain outhnes of •which had been sketched 
m as early as the fourteenth century, was, by the begm- 
nmg of the nmeteenth century, worked out completely 
Tormal executive power remamed -with the long, the 
supreme legislative power was vested m Parhament, and 
actual executive power was now exercised by a cabinet 
which consisted of mmisters of the long T. nvrTT n^Ti 
who were at the same time members of the monabohx 
H ouse of Commons or of the Lords The mbntabv 
cabmet could therefore be held responsible i^sjscutivb 
to Parhament for its actions as the king’s ministry, be- 
cause it depended for its contmued existence upon the co- 
operation of a majority m Parhament and was normally 
selected from the adherents of the pohtical party which 
possessed such a majority The Prime Mimster was 
appointed by the kmg, but selected his O'wn colleagues, 
who acted with him as a body and were collectively 
responsible vath him All this had been worked out, 
even if its full implications were as yet understood by 
few, by the time of the younger Pitt 

The fom’ sahent features of this constitution were, 
therefore, at the beginmng of the nmeteenth century • a 
hunted monarchy, dependent upon and de- 
fined by statute, possessmg formal execu- fkattoes oe 
tive power only , a supreme legislative 
body, m Parhament, vinth the House of 
Commons as the predommant partner m legislation , a 
cabmet system of government, pro'vidmg a real executive 
and linking king with Parhament m the constitution , 
the rule of law, implymg the absence of arbitrary power 
on the part of the government, the competence of ordinary 
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laws administered by ordinary tribunals for all oases, and 
the emergence of general rules of the constitution from 
ordinary legislative processes. 

As the whole edifice had come to rest upon the ultimate 
supremacy m the state of the actions of an assembly 
elected by the people, that is, upon a representative 
system of government, its key would appear to be the 
nature of this system But, again to baffle the foreigner. 


ANTiejtrATHn 

BisiniB- 


it was in the representative system that 
development had most conspicuously lagged 


sinNTATivH jn England over smce the fifteenth century, 

SYSTMM ^ ^ ^ 

so that it remained the mam task of the 


nineteenth century (apart from creating an efficient 
bureaucratic hierarohy) not to devise any new political 
institutions or institutional machinery, not to define 
afresh the essential nature of the British constitution, 
but to bring up to date and more into harmony with 
the new social and economic structure of the country 
this representative system which had not been amended 
in any fundamental way since 1430, and which, in the 
seventeenth and eighteenth centuries, had in certain 
directions even been narrowed, quite apart from failing 
to respond to the considerable movement and increase 
of population during that period 

In the seventeenth century the Commonwealth had 
attempted to modernize the representative system 
(though not to democratize it), but the Protectorate and 
the Restoration had undone its work, twid the great 
parties which held or disputed power in the state in the 
eighteenth century had tended to regard the reform of 
the representative system as a purely academic problem 
until, in the reign of George III, they found certain of 
its archaisms being turned to account agamst them by 
the king and his friends. The acts of 1763 (regulating 
the franchise of honorary borough freemen) and 1770 
(reformmg the procedure for the hearing of election 
petitions by the House of Commons) were followed by the 
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muoh more purposeful legislation of 1782 (barrmg govern- 
ment contractors from becoming members of Parliament, 
and deprivmg revenue officers of the vote), 
of 1786 (demanding a six months’ residence bhfobm in 
qualification of scot and lot electors) and biohtuenth 
1788 (requiring country electors to be 
registered a month before they could vote), while in 
the latter year the act of 1729, which had made it im- 
possible to vary the franchise piecemeal in the different 
constituencies, was repealed. Even more radical, as the 
country re-emerged from the depths of the anti-Jacobhi 
terror, was the act agamst electoral corruption forced by 
the Whig opposition upon a reluctant government in 
1809, followmg the unsavoury Duke of York scandal It 
was this act that drove the buymg and selhng of seats 
in Parliament underground, and materially reduced the 
traffic. 

This mterest m the reform of the franchise, or rather 
in the removal of the most scandalous abuses of the un- 
reformed franchise, though only rarely inspired by any 
high motives and though unaccompanied by any com- 
prehensive scheme of enfranchisement or redistribution 
of seats, shows that the ancien rdgime was begmning to 
crumble in England long before 1832, and did not then 
suffer a sudden ddbdde comparable to that of the French 
in 1789. Other signs, such as the abohtion of the slave 
trade m 1807, the repeal of the combmation othhb snusrs 
laws m 1825 and Roman Cathohc emancipa- change 
tion m 1829, pomt to the same process of erosion in other 
fields Yet a colossal complacency still continued up to 
the very eve of the reform era of the thirties to suffuse 
the countenance of the ruhng class. The system of 
government might be “ mixed ”, as a clever foreigner 
had pointed out, but for all its confusion (which he had 
not noticed) it appeared to work better than these now 
forms of government which one ordered Iffie new suits of 
clothes, only to outgrow them or find them out of fashion 
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as soon as worn The radicals might declare that the 
constitution had become stultiliod bji the interests of iiho 
crown and the two Kouses of Parliament liaving become 
identical, so that they no longer checked and balanced 
each other in the interests of the people, and Bontliam 
might riddle the com])lacent antiquarianism of lllaok- 
stone in his Fragment on Government and then })oint 
toward the light in liis Catechism of Parliamentary Reform, 
but Lord Eldon was on the woolsack and all well with 
the world “ In England the machmo goes on almost of 
itself and therefore a very bad driver may manage it 
tolerably well ”, was the comforting thought of Lord 
Rodosdale in 1821, while as late as 1830 the Luke of 
Wellington remained “ thoroughly convinced that the 
country possesses at the present moment a legislature 
which answers all the good purposes of legislation, and 
this to a greater degree than any legislature over has 
answered in any country whatever 

It was as much tlie fact that any reform agitation 
could break tlirough this magnificent coinplaconcy, as the 
actual alteration of the franchise and redistribution of 
seats, that makes the Britivsli Reform Act 
ACT landmark and an inspiration In 

itself it was a most tentative measure, in- 
creasing the number of voters in the country only by 
about fifty per cent. A common borough franchise was 
prescribed (all occupiers of promises of the annual value 
of ten pounds) and tenants paying lifl^ pounds ])or 
annum were enfranchised m the counties in addition to 
the old forty shUling freeholders (to whom were now also 
added forty shilling lease and copyholders) Thus the 
picturesque hotchpotch of potwalloper, scot and lot, 
burgage, corporation and freeman borough franchises 
disappeared, while fifty-six rotten boroughs lost both 
their members and thirty lost one each Twenty-two 
towns previously um’epresented received two members 
each and twenty others one each, while the county 
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members were inoreased by sixty-five That was all, 
and it made no immediate difEerenoe to the type or 
class of member returned to Parhament. The upstart 
Benjamin Disraeh twisted the tail of the Red Lion of 
Wycombe to no effect m 1832, but Wdham Ewart Glad- 
stone (lilce Robert Peel, a generation removed from trade) 
entered the Commons without effort in the same year, 
through the traditional door of noble patronage The 
property qualification for members remamed, and they 
were unpaid , the open hustings remamed , redistribu- 
tion of seats had been incomplete and unscientiflo , the 
great majority of adult males remamed unenfranchised 
Yet this pale measure of parliamentary reform had been 
seoiired only after a popular agitation of unparalleled 
activity over a period of years, and when it came it was 
declared to be “fmal”, and remamed so for thirty -five years. 

This hard-won and unsatisfactory Reform Act of 1832 
was nevertheless of great and immediate constitutional 
importance for Great Britain and not without significance 
elsewhere, for, quite apart from its effect upon the 
franchise, it opened the floodgates of legis- 
lation at Westminster and converted a tmy os' 
trickle of statutes into a mighty torrent nisoisLA-TioN 
that has never since shown any signs of 
abating Ever since the spate of law-making by statute 
in the days of Edward I, when Parliament was young 
and unformed, legislation through Parhament had come 
intermittently,, and law made in other ways had often 
ovei shadowed it Although by the begmnmg of the 
eighteenth century the supremacy of Parhament in the 
oonstitution had been established, the Parliaments of 
that century did not use their new supremacy to legislate 
actively It was a period of relative legislative quiescence 
at Westminster, a period of decentrahzation in which all 
that could be left to local bodies was left to them The 
courts of Quarter Session have been described as “ genume 
legislatures ” at this time, and it has been remarked that 
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piece by piece they built up a complete new poor law 
quite unchecked and unregulated by Parliament until 
well into the nineteenth centiuy. The county magia- 
trates, who manned the courts of Petty and Quarter 
Sessions, united, in their different capacities, judicial, 
executive and legislative jiower (and in hia 15 split des 
lots they received no mention from Montesquieu) “ The 
justices of tho peace judged, administered and legislated, 
and to their hands tho oentral government abandoned 
tho greater part of local government ” 

Prom 1832 onward the “ period of legislative quiesc- 
ence ” came to an end, and the central government 
gathered baclr into its hands the threads of control over 
^ local affairs. Armed with a philosophy and 

. oRAMMi! oj a programme of law reform by tho legislative 
LAW nEiroBM method by Bentham and his school, the first 
reformed Parliament passed the Municipal Corporations 
Act, tho Poor Law Amendment Act and tho Pactory Act, 
all three of vital importance in local affairs, and it and its 
successors followed them up with a mass of similar legis- 
lation. The character of legislation might change with 
different administrations, but its flow never slackened 
Parliamentary reform, as Bentham had foretold, was the 
prelude to a colossal new activity in parliamentary 
legislation, first of all attempting to catch up with the 
many changes that had taken place unheeded and un- 
regulated by the quiescent unroformod Parliaments, and 
later taking the lead itself to effect fundamental changes. 

Beside this result the mere fact of a fifty per cent 
increase m the number of voters and a belated and partial 
redistribution of seats was almost insignificant in Britain, 
and it was certainly far less significant to the rest of the 
world The unreformed British franchise was already far 
wider than any European country that sought to adopt 
a parliamentary system of government before 1832 (or 
indeed for a good time after) would have considered. 
“ Not a single one would have dared to admit so wide an 
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electorate.” The Swedish oonstitution of 1809, the 
Spanish of 1812, the Norwegian of 1814, the JFrenoh 
Gharte of 1814, the Netherland and Pohsh of 1816 and 
the various German constitutions issued 

THE 

between 1816 and 1820, adopted a much miANOHisit 
narrower franchise, and those of the revised ^ 

J?rencli Gharte of 1830, the Belgian con- 
stitution of 1831 and of the German states of the years 
1831-34 (Hanover included) stiU remained narrower in 
proportion to population than the British mu’eformed 
franchise, though the system they adopted was more 
uniform than the British (it could hardly have been less) 
and none of them had anything so narrow as the franchise 
in some of the British corporation boroughs. Even the 
Sicihan constitution of 1812, which mimicked the British 
constitution m almost every other respect (having a 
limited monarchy, a House of Lords with peers spiritual 
and temporal, and a House of Commons with county and 
town members, ministers responsible to the legislature, a 
summoning of Parhament every year, predominance of 
the Commons m finance and a jury system “ entuely 
according to the English custom ”) shrank from anything 
as wide as a forty shilhng freehold, or a potwalloper 
or scot and lot franchise Indeed, with her reformed 
franchise, Bntam continued to stand, with regard to the 
breadth of her representative system, quite 
apart from the other constitutional countries sioNmaAsron 
of the old world, until 1848 brought a tern- 
porary adoption of universal manhood suffrage mto 
certain contmental states, though the Chartist petition 
failed to shake the apostles of “ Finahty ” in Britam 
But the continent was mterested less m the British 
franchise than m her Parliament (however elected), its 
procedure, its supremacy, and its legislative activity. 
Herein lay the wider significance of 1832. 
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French constitution-making and British parliamentary reform 
were not pi imanly expressions of a feeling of national unity or 
consolidation, for in those tiuo countries such unity and con- 
solidation was already taken for granted. In France and in 
Britain {Ireland always excepted) the state and the nation, the 
one a projection of the government and the other of the people, 
had achieved a high enough degree of coincidence for the term 
“ nation-state ” to be applicable to both countries even before the 
nineteenth century commenced Development was in the direction 
of giving more emphasis to the national aspect {Louis Philipipe 
became king of the French, whereas Charles X had been king of 
France, while the reform of 1S32 began the process of making 
Parliament moi e representative of the British nation as a whole) 
but the juxtaposition already existed 

This was not so clearly the case elsewhere before the middle 
of the nineteenth century Even the United States of America, 
having barely escaped dissolving into thirteen different nations, 
was showing tendencies toward splitting into two, but she did 
have her federal constitution to exercise a poiverful pressure in 
the opposite direction. Elsewhere consolidation was less of a 
reality Spanish America, on achieving independence, had split 
into a score of separate nations, and the idea of a United States 
of Latin America did not prosper. Switzerland had returned in 
1815 to a loose confederation of sovereign states from her phase 
of imposed unity and federalism ; Oermany also was a league of 
sovereign states, and still far from being a nqf,ion ; Italy was 
a mass of sovereignties and dependencies of foreign powers with- 
out even a confederate bond. The process of splitting a new 
nation off from an existing state and then giving its independent 
cohesiveness constitutional expression {as in Belgium), was a 
simpler one than forging a bond of national sentiment and 
interest between a mosaic of states, some of which considered 
themselves nation-states in their own right, but the revolutions of 
1848 made it possible to attempt the harder task. 


1C4 



CHAPTER XIV 


ITALIAN NATIONALISM AND THE PIEDMONTESE 
CONSTITUTION OP 1848 

The Risorgimento in Italy, greatly stimulated by the 
impact of Napoleon Bonaparte, manifested itself in 
grandiose manner when, in May 1814, the crown of Italy 
was offered to Napoleon in exile at Elba, on the condition 
that he should renounce his conquests and rule as a con- 
stitutional monarch through a parhament. But this 
project was thwarted, as was Joachim Murat’s assertion 
in his proclamation at Bimini a year later yxoiwA 
to the effect that he would give Italy mde- ooNoansa 
pendence, umty and a free constitution, by the “ ei- 
the decision of the powers at Viemia to 
parcel out Italy once agam among the rulers who had 
held sway there before 1795. Legitimism must be served, 
hut not to the extent of restormg the two ancient 
repubhcs of Venice and Genoa The name repubhc was 
anathema at Vienna, and as both had already been 
extmgmshed by Napoleon, there was no move to revive 
them as mdependent entities. The territory of Genoa 
was handed over to the kmg of Sardinia and that of 
Venice to Auairia. The Papal States were restored m 
their entirety, and in the remamder of Italy “ kmgs 
crept out agam to feel the sun ” 

Prom the Alps to Etna not a constitution of any sort 
disturbed the complacency of the restored despots of 
Italy after 1816, but popular discontent 
found expression m secret organizations kepbms^ 
such as the Carbonan, and m 1820 and 
1821 came into the open in msurrections at both ends 
of the penmsula In Naples the Spamsh constitution 
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of 1812 was demanded and forced upon the king for a 
few months, while in Piedmont the king abdicated and 
the regent was persuaded to proclaim that same docu- 
ment, so fatally fascinating to Latin liberals, but here 
too it was soon swept aside In Italy as well as in Iberia 
the Holy Alliance was prepared to maintain the sacred 
principle of legitimism “ by peaceful means, and if need 
be, by arms ”, and in Italy Austrian armies were always 
ready to give effect to the Troppau protocol. When, a 
decade later, the standard of revolt against papal rule 
was raised in the Romagna, and a constitution demanded, 
these ever-ready agents of repression wore again effectively 
employed. 

From 1831 onward, open insurrection was abandoned 
as temporarily a hopeless means of bringing to Italy some 
YouNo ITALY constitutional government, and in 

AND Tnn the Young Italy movement some of her 
NEo-ouuLpna liberals began to explore the possibility of 
giving to the Eiaorgimmto a double edge, combining the 
demand for constitutional government with that for the 
expulsion of the foreigner and the unification of Italy as 
a nation-state. Mazzini’s Oiovane Italia appeared in 
1831, the year of the unsuccessful rising in the Romagna, 
and he and his followers advocated a unitary republic of 
all Italy. Less radical reformers favoured a league of 
prmces under the presidency of the Pope, and Gioberti’s 
Primato, appearing in 1843, developed this “ Neo-Guelph ” 
theme as a catholic, federal and monaroluoal solution to 
the Italian constitutional problem, in opposition to the 
secular, imitary and republican solution of Young Italy. 
Nevertheless, it was recognized that the question of the 
expulsion of the Austrians, against whose interest it was 
for any national constitutional system to be created in 
Italy, should have priority over any such plans Balbo’s 
Speranza di Italia, published in 1844, voiced this feeling 
and called upon king Charles Albert of Piedmont-Sardima 
to draw the sword at the first opportune moment against 
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the Austrian domination Italians became obsessed with 
this idea. It was “ delenda est Carthago ” over again. 
A scientific congress, meeting m 1846, became nothing 
more nor less than a national convention discussing 
ways and means of unitmg Italy and expelling the 
Austrians, who were referred to euphemistically and to 
escape the notice of the censor as “ the potato disease ”. 
In hlce manner a group of German scholars held the same 
year a congress supposed to be devoted to Germanistio 
studies, only to discuss German unification, constitutional 
government and Schleswig-Holstem. 

In that year, too, events in Italy took an unexpected 
turn “We were prepared for every thmg except a hberal 

Pope ” said Metternich Pius IX did indeed 
appear to have hberal leanings He issued 
an amnesty and set up a council of state m 
has temporal dominions, and this was a start, even though 
he did appomt as Secretary of State a man of eighty-nme. 
For two years Pius IX was regarded, though he did not 
regard himself as such, not only as the Holy Father of the 
church but as the father of the political regeneration of 
Italy as well His attitude gave such prestige to the 
Giobertian idea of a federation of princes under papal 
presidency, that even Mazzini declared himself wilhng 
to accept papal leadership. 

But the march of events now took a much more 
decisive turn and soon was to dispel this dream Pohtioal 
discontent in the kmgdom of the two Sicfiies had been 
added to by economic misery, and on January 12, 1848, a 
revolution carefully prepared m advance hbvoltjtion 
broke out in Sicily, paralyzed the authorities 
and restored the constitution of 1812 On ism nv 
April 18, a parhament elected under the 
terms of the constitution was assembled. Separation 
from Naples (or at least only a personal link with her 
through possession of the same monarch) was demanded, 
but later complete mdependence was proclaimed, the 
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throne declared vacant, and the constitution revised in 
January 1849 so as almost completely to extinguish the 
already partially formalized royal power m the state. The 
Duke of Genoa, invited to the throne, refused to bo king 
in such circumstances, just as J<'rederick William IV of 
Prussia, at about the same time, refused a German crown 
at the hands of the Prankfurt parliament. A great many 
crowns were in the gutter in 1849, but it was not easy to 
find people who would iiiok one out, as Leopold of Belgium 
had done in 1831 Though Leopold, starting from the 
bottom, had already made good as a constitutional king 
(and was continuing to school his niece Victoria to be 
good as a constitutional queen), neither the descendants 
of Proderick the Great nor those of the great Hapsburgs 
and Bourbons were yet prepared to become the indentured 
servants of the state. 

On the mainland the revolution broke out immediately 
after the Sicilian movement had begun, and tlie Spanish 
constitution of 1812, this time rather threadbare after 
the fiasco of 1821, was again demanded in Naples. 
Perdinand II bowed to the storm and proclaimed the 
constitution, but after a period of great disorder the forces 
™ of reaction were once again able to restore 

AND THH despotic rule. In the Papal States an ugly 

PAPAL STATJBS -y^as mot by the granting of a con- 

stitution by the Pope on March 14, 1848. This, and the 
fall of Metternich in Vienna the previous day, decisively 
ended an epoch, but tho papal constitution was a flounder- 
ing document, for, if monarchical institutions and popular 
sovereignty were irreconcilable (as Metternich thought) 
how much more so were a sovereign pontiff and con- 
stitutional rule of any sort. An upper house or council 
of state was set up, but was nommated by the Pope. A 
lower house was elective, but on a restricted franchise, 
expressly reserved for profesising Catholics. The deputies 
were severely restricted in their deliberations, being 
forbidden to discuss “ politico-diplomatic questions ”, 
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while all laws were to be submitted to the Pope and 
the cardinals before they could go into force, and foreign 
afEairs were declared to be no concern of laymen Small 
wonder was it that the people remained unsatisfied, and 
that the more radical movement that was to drive the 
supreme pontiff from the Holy City and estabhsh a con- 
stitution of “ The Koman Republic ” on February 10, 
1849, found more favour in the eyes of the Roman citizens, 
who considered the papal constitution no more than an 
insult to their traditions of hberty Better a full-blooded 
tyrant than a tunid hberator, has always been their in- 
chnation 

In Tuscany, also, a constitution had been granted on 
February 15, 1848, as the revolutionary movement swept 
tlirough Italy, but the most sigmficant ^ jusoakt 
result of all was the manifesto of Charles aito 
A lbert in Piedmont on February 8, promis- 
ing to grant a constitution, which he honoured four weeks 
later, for this statute of March 4, 1848, was to be the only 
Itahan constitution to weather the reaction of 1849, and 
having weathered that, it was able to weather much 
more. 

One of the causes of the general failure of the liberal 
and national movement in Italy which broke its bounds 
m 1848 (and which owed nothing by way 
of inspiration to the French “ February rAiLTmis os' 
Revolution ”, for Louis Philippe was not 
deposed until February 24), was the chronic and mtense 
division of opimon m the country concernmg the nature 
of the future Itahan nation-state Despite the rapproche- 
ment between Neo-Guelphism and Yoimg Italy smee 1846, 
the repubheans had by no means abandoned their ideals, 
though they were divided among themselves, Mazzmi 
favourmg a unitary and Marun a federal Itahan repubho 

The result of the universal failure to mamtam the 
gains of the revolution m the states of Italy (except 
Piedmont) or to advance the cause of unification m any 
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material way, considerably simplified the Italian problem, 
and reduced the practicable methods by which unification 
could be achieved, to one only — the expan- 
sion to comprehend all Italy of the unitary 
secular monarchy of Piedmont-Sardmia and 
of the statuto of March 4, 1848. Both the 
Pope and the King of Naples proved traitors to the 
cause of expelling the Austrians from Italy, and the 
Pope’s allocation (hsavowmg the war against Austria lost 
him his prestige as a national and as a liberal figure, 
and (particularly when he and the secular princes restored 
their despotic rule with the aid of foreign arms) killed the 
cause of the Neo-Giielphs Charles Albert, on the other 
hand, though he failed at CustOKza and Novara and 
lost his own throne, had kept both his promises to Italy 
(to grant a constitution and to go into the field against 
the Austrians). Piedmont-Sardmia, of aU the states of 
Italy, alone emerged from the years of revolution, despite 
the reverses of her king, with both a sincere 
constitution and an efiective army In 1861 
Gioberti announced his conversion from 
papal federalism to the cause of unification around the 
Piedmontese nucleus, and the forward Crimean policy of 
Victor Emanuel and Oavour converted Manin in 1866, 
while Mazzmi at last abandoned the republican ideal as 
impracticable, and the Societa Nazionale of patriots of all 
types was formed to create an “ Italy without adjectives 
The way to unification was still a hard aiKl a thorny one, 
but at last the signposts were up, and 1869 succeeded 
1866, 1861 succeeded 1869 and 1870 succeeded 1861, if 
not with monotony (Garibaldi prevented that), at least 
with a regularity absent from Italy’s strivings to be free 
and united prior to 1850. 

In 1870 the temporal power of the Pope was extin- 
guished, Victor Emanuel of Piedmont -Sardinia found 
himself long of all Italy, m her traditional capital, the 
Austrians were out of the plains of Lombardy and Venetia, 
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and the insignificant Piedmontese statuto of 1848 was the 
oonstitution of a united nation-state that comprised the 
whole peninsula. Two mere geographical 
expressions, “Italy” and “ Germany ”, be- uotmoation 
came effective political expressions in the 
same year, and each process of umfication was accom- 
panied by the extension to cover the whole nation of a 
fundamental law previously applicable only to a part of 
it, though the rise of the Piedmontese statuto had been 
more spectacular than that of the constitution of the 
North German Confederation, which had comprised all 
northern Germany from its first appearance 

A constitution so adaptable and so elastic as to spread 
with the intensity of a forest fire from one small Medi- 
terranean island and one north-western corner of the 
mamland of Italy, to cover the whole peninsula within 
a period of twenty-two years, might have been expected 
to possess origmality and mgenuity to a high degree 
Actually it possessed neither Anticipatmg the general 
movement of 1848 m time rather than in ideas, the 
various Italian constitutions of that year tended to be 
copied from the French constitutional Charter of 1830 
(just as that mstrument was about to be discarded in 
France) when they were not revivals of the Spamsh 
constitution of 1812, or pontifical concoctions of doubtful 
antecedents. The Piedmontese statuto was 

THE 

originally drafted m French and that fact mjidmontbsb 
probably makes the similarity of some of " 

its provisions to the French Charter even 
more striking than they might otherwise have been, 
beside providing a basis for the modern fascist gibe that 
it was “ mutated from Britam and imported m a bad 
French translation Indeed, it is not even clearly 
derived from 1830, but tends to mix the new prmoiples 
of the revised Charter of that year with the old prmciples 
of the original Charter of 1814, as when, straimng to 
swallow a camel at one gulp, it faces both ways and 
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declares that the Jcing holds his power “ Per grazia di 
Dio ot per volunta della Nazione ” Though a charte 
octioyde, in origin, for it was presented by the Icing to his 
people without first consulting them, it does not expressly 
reserve all or even any sovereign authority to the monarch 
Though neither the sovereignty of the people nor a parlia- 
mentary executive is recognized by it, in piactice they 
were both discovered to bo implicit in the terms of the 
statuto. It was very much of a mystery trip for the 
Piedmontese king and people when they embarked upon 
this strange piece of statecraft in 1848, and to this day 
the statuto remains ofiicially unropealed in Italy, though 
few would pretend that it continues to be in force, 

Tho statuto opens by declaring the Roman Catholic the 
only religion of the state, with toleration for ” other cults 
now existing ” (article 1). The form of tho state is defined 
as “ representative raonarchioal government ” (article 2), 
the legislative power being exorcised collectively by the 
king and the two houses (article 3), but the executive 
power belonging to the king alone (article 5), though the 
suspending and dispensing power is expressly denied to 
him (article 0) The initiative in legislation belongs 
equally to the king and to both houses, but tho budget 
must be introduced in the Chamber of Deputies (article 10). 
iNFLuuNOH 01 ' The position accepted in the state by tho 
oH^imns more analogous to that of 

AND 33HDGIAN Louls Pliillppe than to that of Leopold I, 
CONSTITUTION declaration of rights»and duties of 

citizens follows the Belgian constitution of 1831 very 
closely, though the article guaranteeing the freedom of 
the press omits the Belgian innovation concentrating 
responsibility upon tho author, and permits an ecclesi- 
astical censorship of “ bibles, catechisms, hturgical and 
prayer books ” (article 28) 

Senators must be at least forty years of age and are 
appomted for life by the king from twenty-one categories, 
which include bishops, deputies after six years’ service. 
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certain of the judges, high officers of the army and navy, 
senior members of the Royal Academy of Science, and 
“ persons who, for at least three years, have paid direct 
property or business taxes to the amount of 3000 lire ” 
(article 33) The Senate acts as a high court of justice in 
cases of high treason and for the impeachment of mimsters 
(article 36) Deputies have to be at least thirty years 
of age (article 40) and each represents the nation as a 
whole (article 41), the contention of Burke 
and the old parhamentarians in England, as naroTrEs 
had been prescribed m the Ereneh Charter of 
1830 and the Belgian constitution, agamst the “deputies 
of the departments ” of the Charter of 1814 They 
are elected for five years (article 42), but the franchise 
13 left to be defined by law, and article 39 thus covers 
everything from the mere two and a half per cent of the 
population enfranchised by the electoral law of 1848 to 
the umversal suffrage of 1912. Unhke the Belgian con- 
stitution, the statuto does not allow one house to be in 
session when the other is not (article 48), and by a curious 
provision, about the only reaUy ongmal thing in the 
whole constitution, no busmess may be legally transacted 
m either house unless an absolute majority of the members 
IS present (article 63) Article 66 prescribes that all bills 
shah, first be submitted for prehmmary examination to 
committees elected by each house, an interesting prefer- 
ence for American as agamst British legislative procedure, 
and a detail not previously dealt with specifically in a 
constitutional text. 

Mimsters are appointed by the king and must counter- 
sign aU acts of the government They are responsible 
and may be members of either house (articles 65-67) 
Here the British practice (adopted also m the French 
Charters and m Belgium) is followed instead of the 
American Judges are appomted by the king and are 
irremovable after three years of service (article 69), a 
reversion to a feature of Bonapartist constitutionalism 
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abandoned ni France , not only in the Charter of 1814, 
but also in Napoleon’s own Act& addilionncl. Article 73 
follows the Belgian denial to the judiciary 
of power to interpret the laws (a power 
which had developed under the Amerioan 
constitution), by declaring “ The interpretation of the 
laws, 111 the form obligatory upon all citizens, belongs to 
the legislative power ”, Finally, the king was empowered 
to make laws for the press, eloetions, com- 
munal militia and the reorganization of the 
council of state pending the assembly of a 
legislature (article 83) He was thus enabled 
constitutionally to decide the franchise for the election 
of the first Chamber of Deputies of the constitutional 
regime 

Though this was a common characteristic of legitimist 
constitutions (and the omission was not repaired m France 
m 1831), tlio entire absence of any special provision for 
amendment, a reflection of the British system or laolc of 
system of government, gave to the statuto a flexibility 
which the Charte showed no signs of possessing The 
OJiarte proved unalterable except under pressure of revolu- 
tion and through change of dynasty, but 
uy onDiNAHY the statute could be and was amended by 
ordinary legislation Thus, if in the power 
to amend resides true sovereign power in 
a state (as some contend), unlimited legal sovereignty 
belonged to the “ king in parliament ” »in Piedmont- 
Sardima, and later m Italy, as clearly as it came to be 
recognized so to do in Great Britam. The Belgian con- 
stitution of 1831, with speoifio and not over-complicated 
provision for amendment, was only amended on two 
occasions m over a century, but the Piedmontese statute 
was amended on innumerable occasions, for any law 
regularly passed by the legislature and signed by the 
kmg might amend the constitution to a greater or lesser 
extent. The origmal statute thus, strictly speaking, only 
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remained the constitution of Piedmont for that short 
period after its promulgation that preceded the passing 
of the first law of the first legislature of the constitutional 
rdgime. The constitution of Piedmont- Sardinia (and after 
1861, of Italy) came to consist at any given time of the 
statuto, together with all the laws passed smce it first came 
into force In addition to this unwieldy mass of funda- 
mental law (for no law was less fundamental than any 
other or than the statuto itself) the statuto 
became overlaid with customs, which like ovbblaid 
the celebrated “ conventions of the con- customs 
stitution ” in Britain, were eventually considered bindmg, 
and which were rarely disregarded m practice while 
parhamentary government persisted m Italy. Thus the 
long came never to refuse his assent to laws passed 
regularly by both houses (which reduced the residence 
of sovereignty to the two houses alone) ; he also came 
to submit aU treaties, and not merely those specified 
in article 5 of the constitution, to the legislature , a 
ministry became recogmzed as dependent for its contmued 
existence upon the support of a majority m the lower 
house, but m cabmet crises, on the other hand, the king 
contmued to retam wide discretionary powers (such as 
had disappeared in Britain before the death of WUham 
IV) regardmg the appomtment of a prune mimster and 
the dissolution of the legislature. Although the statuto 
only permitted ministers to be members of the legislature, 
and did not (femand it, it became the convention for all 
persons appomted as ministers to seek seats m the lower 
chamber if not already members of either house Agam, 
though the constitution says nothmg on the point, it 
became the rule for legislation to be proposed in the 
chambers by the ministers, though private members did 
not entirely cease to brmg forward bdls. The Senate, 
w hil e it successfully asserted its right to decide whether 
royal nommees appointed to it fell within the twenty-one 
categories prescribed by the statuto, was not able to make 
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the fate of a government dependent upon its confidence 
aa well as on that of the lower house, and m disputes with 
tlie Chamber of Deputies it became rocogmzod that the 
Senate would always ultimately yield (as when it yielded 
to the newly elected Chamber, after having defied the old 
one, in the dispute of 1878-80) In actual working the 
administration and its officials tended to play a far less 
responsible part in the government of the country than 
the existence of a sovereign legislature dominated by 
its popularly elected house would load one to expect 
Unification was succeeded by a strongly centraliKod regime 
DHiE&ATtoN largely from the French system 

or powhh to Parliament tended to delegate much power 
orjrioiALs officials, whoso ordinances came to super- 

sede much earlier legislation, thus making the exact 
constitutional position in the country oven more difficult 
to elucidate at any given time ; a considerable use was 
made of royal decrees instead of laws (though those were 
of course countersigned by ministers responsible to the 
Chamber) for important constitutional purposes such as 
the various annexations of states to the kingdom of 
Piedmont-Sardinia and Italy by which unification was 
completed, and for the electoral reforms of 1882. On 
the other hand, the notorious “ Law of 
QUABAWTBHs Guarantees ” of May 13, 1871, dealing with 
“ the Prerogatives of the Supreme Pontiff 
and of the Holy See and of the relations of the State with 
the Church ”, was passed as an ordinary piece of legis- 
lation, and subsequently (in 1878) declared to be a funda- 
mental law of the kingdom by the council of state, but 
this gave it no greater validity than any other law, and 
in practice it had less, for the Vatican ignored it com- 
pletely 

The franchise for elections to the lower house was 
established by royal decree m 1848 on a very narrow 
basis, and not until 1882 was it broadened by a further 
royal decree to treble the number of voters and to allow 
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for a gradually increasing number as literacy extended 
(for there was an educational test for voters) Soldiers, 
sailors and police officers remained disenfranchised, while 
priests and many state and local officials oeaijobs 
were still disbarred from becoming deputies, 
but one other electoral change of importance shntati™ 
was made m 1882 by the abandonment 
of the smgle- member constituency m favour of larger 
districts eleotmg from two to five members, a device to 
combat particularism m a country that had so recently 
consisted of so many different sovereignties The scrutm 
de Uste or preferential vote was also mtroduced, but both 
it and the large district were abandoned as soon after- 
wards as 1891 m favour of the previous system In 1896 
the electoral laws and decrees in force were codified in an 
attempt to clarify the system, which was contmumg to 
give dissatisfaction, and the second ballot was introduced, 
while every successful candidate was required to poU at 
least half the total votes cast and at least one-sixth of 
the total number ehgible to vote m the constituency. 
The taking up by the Vatican of a shghtly less uncom- 
promising attitude toward the Itahan state, made it 
possible after 1903 for good Catholics to vote in elections, 
and increasing hteracy made about thirty per cent of the 
adult male population ehgible to vote m 1904, while 
universal manhood suffrage came m 1912. But still par- 
hamentary government did not seem to be “ taking ”m 
Italy Dissolutions were frequent, the average term of 
a Chamber of Deputies between 1848 and 1914 bemg under 
three years, whereas the maximum term was five, and 
standards of pohtical morahty both among elected repre- 
sentatives and civil servants (where msecurity of tenure 
and a vicious spoils system aggravated matters) still left 
somethmg to be desired 

In 1919 Italy, like so many other countries, embarked 
on further electoral reform. The 608 smgle-member 
constituencies were replaced by 64 large districts return- 
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ing from five to twenty membora each, by a oomplicated 
system of proportional representation involving the re- 
^ introduction of the sciutin de liste, the 
iiKifoiiM voter being given the choice of voting a 

oir 1010-21 straight ticket with or without expressing a 

definite order of preference among the candidates of hia 
party, or (under certain restrictions) of splitting his vote. 
The illiterate voters (and about fifty per cent wore still 
estimated to be illiterate in 1919) could deposit unmarked 
ballot papers bearing their party ombloin, in the ballot 
box, and thus vote the straight ticket for candidates, 
arranged in the order of the party organization’s own 
preference, with a minimum of effort. It was claimed by 
some that this produced in the election of 1919 a “ just 
and inclusive representation ”, but by others that it played 
into the hands of the party caucus, was fruitful of corrupt 
electoral bargains, made it easy to mislead the illiterate 
voters, and too confusing for all but the most intelligent and 
painstaking of the literate voters to be able to express in- 
dividual preferences among the candidates of their party or 
to split theirvotes betwoenparties. In 1921 the details of the 
system wore left unaltered, apart from reducing the number 
of constituencies to forty and providing for the representa- 


tion of the new territories acquired under the peace treaties. 

The fascist march on Rome in 1922 ended this long 
period of experimentation with an increasmgly demo- 


I’ASCIST 

HLEOTORAL 

DEVIOES 


oratic parliamentary franchise, and the new 
regime first radically and theiiiinrecognizably 
altered the electoral system One constitu- 


ency for the whole country, with the electors giving a 
blanltet vote for the list of the party of their choice, was 
set up , then election results were “weighted ” in favour 
of the party that received the largest number of votes , 
then came the one-party system and the corporative state, 
by which time the old-type democratic franchise had long 
since lost its meaning and an election had become virtually 
indistingmshable from a plebiscite. 
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As the fascist regime has allowed the ancient hulk of 
the original statuto to remain unrepealed, yet has so com- 
pletely destroyed the electoral system that j-^aaisT 
had been developed within its shell, it is obitioism 
interestmg to see to what features of elec- mhntaby ' 
toral and parhamentary development the 
Fascist party most strenuously objected Asserting that 
“ Parliament deteriorated into parliamentarism ” in the 
eighties, a leadmg fascist pubhcist has pomted to the 
career of Giohtti as showing the decay of the spirit of 
democratic liberahsm, has complained of electoral corrup- 
tion and violence smce 1892, has called the deputies of 
that period “ vulgar attormes reduced to frequenting the 
antechambers of the ministers rather than the Chambers ”, 
has accused Giohtti of being “ dictator of Italy ” between 
1903 and 1914 and of introducmg universal suffrage to 
perpetuate his dictatorship, and has seen in a series of 
mmonty cabmets ruhng m defiance of the chambers the 
breakdown of parhamentary government long before 
fascism swept it aside Between this and a more chari- 
table view of the parhamentary rdgime m Italy, as com- 
pared with alternatives, non-Italians may take their 
choice 
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A GEAPHio representation of the progress of Swiss national 
consohdation from the last quarter of the eighteenth 
century to the last quarter of the nmeteenth, would rather 
resemble a fever chart Starting at the somewhat cold- 
blooded level of the old confederation, a 
loosely tied bundle o f petty inuts, by no 
means equal m status (for there we re 
cantons, associates, alhes and subiect ter ritories'), recog- 
mzmg~iid~ commo n sovereigni^ possessmer no common 
executive', and •pursuing common ai ms and interests of 
a most tenuous sort (now that the threat to their inde- 
pendence which had provoked the origmal league of 
1291 was removed), the Swiss people were soon, like so 
many of their neighbours, to run the gauntlet of French 
revolutionary influence and Napoleomc intrigue. Up shot 
the political temperature as the Swiss, accustomed for 
centuries to fightmg other' people’s battles and mmding 
their own busmess, found their country subjected to the 
marches and countermarches not only of French and 
Coahtion armies, but also of foreign conatjtutional ideas 
The feverish years between 1798 and 1803 produced 
first the directorial repubhc one and mdivisible, then 
nostrum after nostrum until Napoleon Bonaparte ad- 
ministered the coohng draught of a federal form of 
government m the Act of Mediation The 
Swiss had been unable to stomach complete 
unity, but they did retam the equahtarian 
principles of the revolution. The cantons 
regained their identity and a portion of there separate 
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sovereignties, but the old variations m status did not re- 
emerge. The pressure of, Napoleon forced them to work 
together, but it also caused them to resent federalism the 
more strongly because it was imposed on them from out- 
side, and in 1813, when the alhes occupied Switzerland, 
many of the cantons leaned in the direction of a restoration 
of the old confederation A compromise, approved by the 
powers at Vienna (who now gave a perpetual guarantee 
to respect Swiss neutrahty), produced th e 
Confederate ;^ct o f 1815. comp arabl e in 
some ways to the German Bu ndes a kte a nd 
e guolly^ mrcdequate as" a nati onal instrument The, 
separate cantons re-a^erted theii~comple'fe"iover6ignty 
(though a fresh subjection of the previous subject terri- 
tories was prevented) and though a diet (m which all the 
cantons were equally represented and twelve had to agree 
to any measure before it could be efiective) was retamed, 
the central executive of the Act of Mediation was 
abandoned These Articles of Confederation of the Swiss 
reduced common action once again to a subnormal state 
of lethargy The cantonal constitutions and cantonal 
government went back mto the old ohgarchic ways, and 
somethmg very similar to the “ confederations ” of the 
old Poland of the days of the hberum veto appeared m the 
shape of separate leagues and counter-leagues of groups 
of cantons, hberal against conservative, Cathohc against 
Protestant, and “ concordats ” bmdmg some but not aU 
the cantons to, a common pohcy on specific points (such 
as free residence, mixed marriages, a common oomage 
and joint manoeuvres) 

Despite a gradual advance of hberal ideas in certam 
of the cantons, the confederate organization (as in Ger- 
many) remained stagnant and mactive m everythmg but 
mamtammg the status qm, and supportmg the system of 
Mettermch (as when the right of asylum m Switzerland 
for pohtical refugees was suspended in 1822) The mflu- 
enoe of the Greek revolt and of the 1830 revolutions m 

N 
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neighbouring states produced radical constitutional re- 
vision m certain of the cantons The property quali- 
fication for voters tended to disappear ; 
freedom of the press, of speech and of trad- 
mg was recogmzed , advanced democratic 
devices began to be adopted (as in St G-all, where the 
people could veto any act of the legislature) , the people 
ratified the new constitutions, some of which recognized 
popular sovereignty, and there was adequate machinery 
for future amendment Nevertheless the league of seven 1 
radical cantons of 1832 faded to carry this reformmg spirit ' 
into the national sphere, for it required twelve cantons 
to force any amendment of the pact of 1815, and thel 
conservative cantons also formed then confederation./ 
Thus things continned as they were, even without the 
threatened intervention of Prince Metternich. Certam 
minor causes of friction between the cantons (such as the 
matters of the division of Basel and Sohwyz) were 
removed, but for the mam part Switzerland remained a 
bickermg league of nations in immature, with no common 
coinage, no common postal system (it cost more to send 
a letter from Geneva to St. Gall than the same letter to 
Constantmople) and no common customs pohcy (though 
mternal tariff barriers had not been revived) 
A Swiss nation-state, with adequate con- 
stitutional means of expressmg and ex©' 
cutmg a common purpose, seemed as remote 
as ever, and the rehgious troubles of the later thirties 
and the early forties, first the question of the monasteries 
and then the problem of the Jesmts, by driving new 
wedges between the catholic and the protestant cantons, 
appeared to be postponmg it to the Greek Kalends The 
cathoho Sonderbund of seven cantons resorted to armed 
resistance against the secularizmg and undying tendencies 
at work m Switzerland m 1845, and matters came to a 
head m 1847 when the remaining cantons represented at 
the diet, stung at last to activity by these efforts which 
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seemed likely, if imchecked, to dissolve even the weak 
confederate link, declared the Sonderhimd dissolved, 
expelled the Jesuits and ajuaounced that the pact must 
he reformed The short civil war of 1847 defeated the 
Sonderbund and put liberals m power in the 
seven cantons, and attempts at mtervention “ sohdbr. 
on the part of the forces of reaction outside 
Switzerland (as m the jomt note to the 
Swiss diet from Austria, Prussia and Prance of January 
18, 1848) were out short by troubles much nearer home 
m February and March 1848 The tables were turned 
when JSTeuchhtel, a member of the Swiss confederation, ’ 
though a domam of the km g of Prussia, rebelled agamst 
Frederick Wdham IV and estabhshed a repubhc 
" Left to their own devices for the first time in over 
half a century, while, on this occasion, all Europe boiled 
around them, the Swiss, with liberals at the head of 
affairs m most of the cantons, remamed cool, and without 
further disorder or civil strife, set about 

' SWISS 

turmng their league of nations mto a mdebai, 
federal state once more, this time a federal constitution 
state of their own choice, and not one 
“ fabriqu6 dans le salon de Madame Bonaparte ” Reform 
was approved as essential by the votes of 16|- of the 
cantons in the diet, with only 6^ agatast (the former 
representmg a population of two millions and the latter 
300,000), and in the new constitution of September 1848 
Switzerland may be said to have found voluntary ex- 
pression as a nation-state for the first time, for though 
the country was still called a confederation and the 
cantons continued to be known as “ sovereign cantops ”, 
they very definitely gave up enough of their separate 
sovereignty when they accepted the new constitution, to 
permit a true federal state to exist, with an effective bi- 
cameral federal legislature having one house elected on a 
national and popular’baais and (within the somewhat narrow 
limits prescribed for it) ah effective oentral^execptive 
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The traditional brusque independence of mind of the 
Swiss did not prevent them from profitmg from con- 
stitutional developments abroad, even though they did 
not subject foreign examples to the long drawn out and 
exhaustive exammation indulged in by the contemporary 
German national assembly at Frankfurt. 
mSStion constitution of the United States of 

America represented the most obvious 
analogy to the form of government that might suit tjie 
federated Swiss cantoftS, Bbl^ium (despite her monarchical 
institutions) provided much mspiration m definmg and 
protectmg the rights of the subject, while Switzerlairujl 
could not and did not r'einam mdifferent to developments 
in France. Much of the 1848 constitution was derivative, 
but all was filtered through channels of Swiss exjaerience 
/ and Swiss needs, and even the despised Act of Slediation 
0th’e one previous form of government in Switzerland 
1 possessing elements of true federal organization, and a 
1 form under which many people m the cantons of 1848 
I had hved and, wilhngly or not, helped to admmister)^) 
) wa^bj no means ignored The finished article represents 
much careful elaboration of devices which had already 
found cruder expression m other constitutions, Swiss and 
foreign 

The ^wiss, congtltutlQn.of 1848 (as is consequently the 
present day constitution derived from and in many 
places identical with it) is a most meti- 
ei^ua document The dei^ition of the 
powers and the delimitation of the com- 
petences of the central and cantonal governments are 
set down hi ^^^gg.|^t§il, and the granting of so many 
express powers (residual powers remamed with the 
cantons) to the feder^'^goverhment left little room for 
arry-doctrme of implied powers “ On the other hand, the 
di^sion of power between the different branches of the 
federal' government is by no means so precisely drawn as 
m the United States. This may be said to be a reflection 
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of the worlong of the American constitution over a period 
of sixty years, during which the somewhat sketchily 
drawn sphere of the federal government had 
been subtly enlarged by imphcation and amkbioas- 
mterpretation, to the accompaniment of 
violent controversies (of which the United States Bank 
struggle and “ mternal improvements ” were recent 
examples and the states’ rights and nullification move- 
ment still the moat crucial) and during which, also, the 
sacrifices of the men of 1787 at the altar of the sacred 
prmoiple of the separation of powers between executive, 
legislature and judiciary had been followed by more 
than a little backshding on the part of their successors, 
without apparent prejudice to life, hberty or the pursuit 
of happiness 

Ambiguity conoernmg the extent to which Switzerland 
became, under the constitution of 1848, a true federal 
state, belongs rather to the “ paddmg ” than to the 
essential structure of the document. After the preamble 
has respected the feelings of the particularists in the j 
cantons by retaining the term “ confederation ” and ^ 
speaking of them as " sovereign ” the cantons are care- 
fully eliUnlera'ted [ (as were the separate states by the * 
American Articles of Confederation), are declared to have 
all residual powers (article 3) not expressly granted in the 
constitution either to the federal or to the cantonal 
authorities, and have their territory, then sovereignty (to 
the degree that the constitution preserved it), Jihgir 
separate constitutions and the liberties and rights of 
their citizens guaranteed (article 5) Then follow the 
articles which give to the federal govern- of 

ment its ' f eeth, and draw those of the oaictons 
cantos, .{ Att separate alliances between 
the cantons are forbidden (article 7) if of a pohtical 
nature (for the era of league and counter-league was 
fresh in everybody’s mind) and the federal government 
IS given drastic powers of intervention m one or more of 
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the cantons m cases of internal disturbance or threats 
from jDUtside, at or (“ if the safety of Switzerland is 
endangered ”) without the request of the cantonal 
authorities concerned (article 16) This goes much 
further than article IV, section 4, of the United States 
constitution which restricts federal intervention to cases 
in which either the state legislature or the state executive 
(when the legislature cannot be convened) shall 'apply 
for it In one other direction too, namely the regulation 
of commerce, the federal sphere was made distinctly 
wider than that defined by the XJmted States constitution, 
and it was made possible for the federal legislature to 
deal with commercial matters m general (certain specific 
subjects alone hemg excepted) throughout the country, 
and not merely with intercantonal commerce. Thus in 
1849 the postal system was taken over by the federal 
authority, m 1850 the coinage, m 1851 telegraphs, weights 
and measui’es, and m 1854 roads and canals, though it 
was decided in 1862 to leave railroad development to 
private enterprise (a policy reversed fifty years later, at 
great expense to the state) The pill ^of^f^deralism.' was 
glided to a certain extent by provision for the enforce- 
ment by the cantons of much federal legislation (as m 
the case of the weights and measures system) and a great 
deal of hp-service to cantonal rights was paid, but nothing 
could disguise the fact'dihat .the Swiss ” confederation ” of 
A. STRONG ' September 1848 was a strong federal state, 
MDRBAi, givihg in some respects ^wider .authority to 
sTATa central government than existed in the 

Umted States of. America. Not only potent^ttl J?nt also 
actual powers of interference in the separate cantons 
were greater, and Uo supreme court was ‘Set up, as in 
America, to cheolc the federal authority from oversteppm^ 
its bounds'" 

This wide authority was vested in a bicamer h'IJede ral 
legislature which itself elected the federal executive^nd 
eventually the fbt^ral Itdlhiaryfi^bii was' only created 
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in 1874). The legislature was modelled closely upon ttie 
Umted States Congress, for the upper home ' {Standerat 
or Oonseil d’etat) consisted of two representa- 
tives from each canton, chosen by the can- MoiatATUBB 
tonal legislatures, and the lower house 

/ -AT " ? ' HXEOUTIVa 

[Natidn'alrat or Conseil national) was elected 
directly by the people, but on the basis of a umversal 
manhood suffrage (the voting age being fixed at 20), one 
representative being electe'd for each 20,000 of th^opula- 
tion In 1848 the franchise for the 'American House of 
Representatives, depending upon the various franchise 
laws of the separate states (m accordance with article I, 
section 2 of the constitution), was by no means uniformly 
based on the principle of umversal manhood suffrage 
(even reckonmg free white population only), and thus the 
democratic francluae which was to come gradually and 
unsystematically into being for the House of Repre- 
sentatives, was m existence from the begmnmg for the 
Swiss Nationalrat Here (along with France, whose 
universal manhood suffrage also dates from 
1848) Switzerland led not only the Umted mahhood 
S tates but the world The two houses of „ 

the Swiss federal legislatm’e were placed on 
an equal footing, neither (contrary to a constitutional 
practice tendmg elsewhere to be umversal) havmg any 
priority in deahng with financial measures They were 
elected at the same time for a period of three years, 
and could nottobe dissolved earher They had to meet at 
least once annually at Berne (for Switzerland now once 
more acqmred a capital). 

The executive, and the relations of legislature to 
executive, differed very sharply from the American 
system, and indeed, from aU others except the French 
of 1793 and 1795 and that of the Helvetic repubhc of 
1798, m which its germ can be discerned The reformers 
of 1832 had harked back to the chrectorial model when 
they had proposed a central executive of five for Switzer- 
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land, and the framers of the constitution of 1848 adhered 
to this tradition when they se t up an executive conned 
{Bundesrat or Ccmseil fdddral) of seven, 
elected "for three years by the twtTlfohses of 
DnusoTOBiAL the legislature m joint session, out of aU 

tbadition ' ' ,1 

enfranchised citizens, but not more than one 

from any smgle canton The houses also elected, from 

among the seven, a president and vice-president to hold 

office for one year only, and who could not bo immediately 

re-elected Members of the executive council were not 

permitted to be mernbers of either house, but could appear 

and propose motions (though noji_, yote) m both. AU 

decisions of the executive ooiihcii were to be regarded as 

coUedtive and its powers and duties were most explicitly 

hst'efi in the constitution itself (article 102). 

This federal executive, surely one of the strangest fishj 
ever to come out of the stream of constitutional ideas, | 
differ! rig spectacularly in principle bp,th 
frdin the parliamentary executive of Britain 
ooTOoiL and the completely separated executive of 
the United States (though employing features of both), 
and hatched under the unpropitious stars of the Directories 
of '1795 and 1798, imght cdn&dently have been expected 
to have worked as badly and broken down as qmckly as 
tbe'ihethod of electing the AmOTjean President and Vice- 
President devised in 1787, or not "to have worked at aU. 
E pur si ihuove ! It actuaUy worked so satisfactorily 
the ^eA^,Qf,the g^yigs^qplp^" w^ohad no.George Wash- 
ington and who wanted no ^Ap-dreiy Jackson, who had 
found Palm;^r^| 0 |i a useful weU-wisher without rehshing 
the* idea of his counterpart at Berne, who admired Legpgjd 
I, but considered his functions quite supernumerary, that 
they have retamed this colourless, tra^nsient, diffused and 
virtuaUy anonymous exe^^ve council, with its even more 
transient and only slightly less anonymous presiding 
officer, for close upon a century, almost completely un- 
changed in structure Qmte apart from the extensive 
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revision of 1874, the Swiss federal constitution has been 
amended detail by detail m scores of places, but only one 
very minor alteration has been made to article II, section 
2 T he fe deral executive therem defined is m no sense a 
cabmet, for its members are not selected bjHi^e EeaH of 
the government', but are separately elected for a fixed 
period, and they need not necessarily have a common 
policy or belong to the same political party, bemg more 
ifethe nature of a standing committee of the legislature , 
as a whole, though they are not responsible to that body ' 
or in any way dependent either upon the confidence of a 
majority of that body or upon that of a prime minister. | 
"When the policy of the executive council is reversed byl 
legisltbtive action or by popular demand, the council is 
neither desired nor expected to resign But its irresponsi- 
’Bil^^tRS8*®fS’ihovabiIii^ dufihg its term of office tends 
to lose significance owing to the modest nature of its 
normal powers. It tends to resemble the BXBotmvB 
Preifeh directory during the final period power 
before Brumaire rather than the Committee kevolvinq 
of Pubhc Safety, and only when temporarily oo^^ssion 
accorded plenary powers by the legislature in a time of 
international crisis or national emergency (as was done m 
1870 and agam m 1914) can it be called a powerful 
executive. Distrustful of central executive power of any 
sort," and determined that if it must exist it should never 
become dommated by any popular or masterful iudividual 
or group, the Swiss people in 1848 put this executive 
power mto revolving' commission, where it has continued 
to fevolt'S unobtrusively and, to aU appearances efficiently, 
ever* since ’“''Happy is the institution as well as the country 
that has no history/ 

organization of the federal legislature as weU as 
that of the federal executive, met with general approval 
on the basis of their workmg after 1848 The Swiss people 
wanted their federal machmery to act quietly, and both 
houses proved to he decorous bodies, acceptmg their 
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equality of status urbanely The Council of the States, 
BQtTAWTY though analogous in 'inost ways to the 

OP STATUS American Senate, never acquired the pie- 

HotrsBa oi- dominating place in the legislature and 

MOTSLAmaE great position of authority m the 

government of the country of that body. 

The extent of the , powers granted to the federal 
authorities, on the other hand, did not long continue 
to give satisfaction, even m the cantons The J848 1 
constitution had after all been a compromise of national ‘ 
tendencies with a stubborn and deep-rooted particularism, 
and great as the advance was over the disarticulated | 
confederation of 181^, the new system was “ a ^Jjarg^am' 
between twenty-two , .sqverqigp .cantons” stdl jealous to' 
guard every vestige of individual sovereignty that it did 
not seem absolutely essential to give up Generous in 
the commercial sphere, where material interests every- 
where (as in the United States m 1787) recognized the 
superiority of nation-wide organization and regulation, 
they were more niggardly m other directions, such as 
legal codification and control over the armed forces, 
PTOTHBB where local prestige could be mamtamed 
BXTiENsrosr without immediate material discomfort 

OP PBDHBAL 

spHBBB Agitation for further extension of the 

DEMANDED federal sphere therefore soon arose, and by 

the eighteen sixties it had become msistent. The partial 
untftefitldn of two neighbourmg countries, Germany and,, 
Italy, and the greater federal consolidateon achieved in' 
the Umted States, following defeat of states’ rights and 
nullification in the civil war, acted as additional atimuh. 
A general revision of the constitution in a more umtary 
direction'^ was proposed m 1866, but only two tr iflin g 
amendments (to articles 41 and 48) were carried. Never- 
theless, the tide was flowing. The process of amendment 
was not difficult enough to be a disheartening factor, for 
it only involved securmg for any specific proposal or 
group of proposals a simple majority of all voters in a 
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national poll on the basis of the manhood suffrage, with 
the proviso that a majority should also have been secured 
m this same popular vote m more than half of the separate 
cantons In 1870 and 1871 Germany and Italy com- 
pleted their umfication , French institutions were agam 
in the melting-pot , Britain had “ shot Niagara ” and 
was making a crabwise approach to the perennial Irish 
problem ; the Hapsburgs were continumg then? fitful 
flirtation with constitutionahsm , even Russia was stir- 
rmg perceptibly 

In 1^8^, therefore, came a drastic redraftmg of the 
constitution, which gamed the support of the National 
Council, but which was rejected by a majority of the 
people and by thirteen of the twenty-two cantons 
Another compromise was necessary, for the umtary zeal 
of the few had agam outrun the conservatism of the 
many In 1873 concessions were made m the clauses of 
the draft deahng with unification of the law and army 
control, while the provision for the accordance of a 
legislative mitiative to the people with 
regard to federal measures (the imtiative oonstitutioit 
already existed in certam of the cantons) 
was dropped altogether This made it 
possible for the constitution m its revised form to gam 
acceptance by fourteen and a half of the cantons and a 
substantial popular majority. 

So many were the detailed changes (though the 
essential struciiure of government of 1848 remamed) 
that the new form is known as the constitution of ^87 4, 
and it has survived' 'ti:s~suoh', without further general 
revision, to the present day It differs from the older 
form of the federation notably in the pro- 

** jiBDExlAIi 

vision for a federal tribunal {JBundesg&nMt tbibtotai, 
or“ !7’n’S?Hiaf7?ddrS?)i:0''sit'^ at Lausanne and ^ 
to deal with disputes 'of aU binds referring to federal 
matters. This filled a gap m the system of 1848, but it 
can bardly be ' said to have created a supreme court m 
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any way analogous to that of the United States. The 
tribunal was made to consist of nineteen members, 
elected for six years by the two the^"¥ederal 

legislature sitting together, exactly as when electing the 
federal executive. In the same way a presidmt and a 
vice-president of the tribunal were to be to hold 

office for two years The tribunal could appeal for guid- 
ance to the Council of the States, or, m special cases, to 
the two houses sitting together In the last resort, there- 
fore, the mterpretation of the law and of the constitution 
was not to rest with this tribunal It was given, sittmg 
wit;^ ^a, jury, jepai, jurisdiction over .cases of diigh treason 
and a. fe-^r other categories In ^ separate federal 
a^mistrative (murt was created 

Swiss citizenship was placed in 1874 upon a broader 
basis In 1848 a common national and cantonal citizen- 
ship had come into existence, but communal citizenship 
remamed separate ; now membership of any commime 
was made to carry with it full cantonal and federal rights 
in any part of Switzerland — another sign of the orumb- 
Img of the old particularism In accordance with the 
FTOTHBH trends of the times, elementary education 


tJHlTABY 

THUBENCrBia 


was now also placed under the supervision 
of the federal authority, though the system 


was stiU to be administered by the cantons, whereas the 


1848 constitution had only reoogmzed higher education 
as a federal sphere In 1902 a system of subsidization of 
elementary education m the cantons byrthe federation 
was permitted, and the supervision already allowed 
became much more effective The power of the state m 
the rebgious sphere, aheady great as a result of the 
victory of the secularizmg forces m 1847, was strengthened, 
and civil marriage now became compulsory 

The most ^mteresting innovation of 1874 was un- 
doubtedly the facultative referendum T^Knrat alone in 


tte;ffiod6rn worlTWWITOTreserved the traffitions 
and practices of direct participation of the peopTe^^*a 
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whole in government, and they were now the pioneers in 
the adaptation of the machinery of direct democracy to 
the needs of a population many times larger 
,thah that of the city states of ancient Greece i-aoumativu 
or the "forest communities of Un, Schwyz 
and’ iTnterwalden < The amendment clauses of the con- 
stitution of 1848 had, of course, accorded a limited right 
of popular referendum, the so-called “ compulsory 
referendum ” required on proposals for constitutional 
reform put forward by the federal legislatm’e, but this 
had not applied to ordmary laws on which the people 
as a whole might have been desirous of passmg a specific 
opimon The constitution of 1^874 made possible this 
“ facultative referendum ” (already a popular device in^ 
the cantons) by requiring that a referendum should be| 
heM' with respect ib ' any federal law or decree at the 
revest of at least . 30.000 citizens or^^ht of the cantons 
The 'nerfi' s'tage ''m^toect democrScy^the legislative 
mitia'tive (also m existence m certain of the cantons 
before 1874) was, as has been mdicated, too advanced ^tp 
secure federal recognition in 1874, but (with more and 
more cantons adoptmg it for local use m the meantime) 
it eventually secured acceptance as an amendment to 
the constitution m L^^l . tho ugh it was 
limited to proposed amendments to the lboislamyh 
cohstitufion" ■6,rid''nbt feictdnded tp/the _pro- 
pos'al 'of ordinary’ laws. A py amp ndment. siipported by 
^(^^0 citizens ’’had to be discussed by the federal legis- 
lature, after 'which it went to popular referendum accom- 
pamed by the legislature’s recommendation for or agamst 
iFp of its counter-proposal. Already m 1874, 50,000 
citizens had been permitted to demand a referendum on 
the advisabihty of a complete revision of the constitution, 
but the mitiative for partial revision mtroduced m 1891 
was a less cumbersome and more practical device 

Since 1874 ^he tendency has been toward still greater 
oentraIiza£ion“as’'well as'rhore 'and more democratization. 
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The constitution still remains and on 

ceftahi matters (notably the extent of their control over 
the training and maintenance of the army) the cantons 
have -withstood all onslaughts upon their rights, while 
they stdl, of course, retam residuQ.! powers, but on the 
other hand, the federal sphere has notably -widened, and 
is already, in most directions, well beyond the advanced 
claims from which it had to recede in 1872 to the more 


modest arrangement of 1874 Eor mstanoe, in 1874 the 
federal authority was given the right to codify certain 
apeoifio sections of the ci-vd law and to reduce the varying 
cantonal laws to uniformity, and foUo-wing the nation’s 
approval of such consequences of this as the new law of 
bankruptcy (1889), the federal authority was allowed by 
constitutional amendment to codify the 
MGAi. ooDBs remamder of the civil law and the crimmal 
law Both branches have now a national 
code, but the criminal code had to wait until 
1938 for acceptance by a majority of people and cantons. 
In the commercial and industrial sphere too, frequent 
amendment has mcreased the federal competence (as in 
control over forests, water-power, road transport and 
river na-vigation) , as well as m that of social and health 
matters (such as sickness, msurance and notifiable diseases). 


This extensive developnient of Switzerland’s con- 
sciousness. as a nation-.state (despite her four official 
languages and mixture of rehgiofis) and the consequent 
extension under the constitutions of 1^48" and 1874 of 
the federal sphere of influence, should not be allowed to 
overshadow fhe continued healthy development of her 
basic local institutions of ancient origm, 
msTiTVTios-s modenuzed smce the end of the eighteenth 
century just as completely as the general 
government It is upon these primarily, 
that the health of the body politic m a country of such 


geographical, economic, racial, hnguistio and rehgious 
heterogeneity m a relatively small area, depends The 
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basic adm^stratiye and local self-governing imit, the 
political c ommu ne, dates 'in its present form only from 
the Helvetic republic of 1798 and is therefore a gift of 
the [French Revolution to^^^witzerland There are over 
3000 of these Gemeinden or Municivaht^s, each with its 
own elected assembly, executive council and president 
Next m the" scale of local government stands the admmis- 
trative district, a subdivision of the oantion There are 
IST of these, each ydth its prefect, representmg the 
cantonal authority, and its elected, ^overnmg bodies 
The cantons, numbering t^eg^-tfO, still 
play an individual part m the life and distbiot ’ 
government of Switzerland that shows no oauton 
signs of complete disappearance ^though the neighbourmg 
example of Germany should not exclude the remote 
poasibihty of dissolution under some extraordinary and 
as yet undiscerned pressurdt) . T n eighteen of these, cantons 
(or h alf-ca ntonsj emst legislatures elected on a completely 
d^jpjc^ic^basis , and almost uniformly they have adopted 
the referendum, the initiativ e and proportional repre- 
se ntati on (as aid also the federal legislature m bnt 

four*^(Tlri, Unterwalden, AppenzeU and 
diarus) have retained the ancient Landes- 
gemeinden, periodic meetings of all citizens 
for the purpose oi direct popular legislation 
and (to a certam extent) administration 
^he small size of these cantons Sow (though with mcreas- 
mg difficulty owing to increased population) the survival 
of these interestmg and almost unique mstitutions. 

Indeed, intefesfing‘"and almbst unique are terms that 
could be apphed to the modern Swiss constitutional 
system as a whole The influence of Switzerland upon 
other modern constitutions has been considerable (the 
British dominions and the German Weimar republic are 
cases to pomt), but this has been less m the sphere of 
general structure than in the minutiae of the system 
Some constitutional devices first (or primarily) developed 
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in Switzerland have found their way around the world, 
biffc many Swiss ooriditions remain pecuhar to Switzerland^ 
allowing ‘a peculiar type of natjonalism, wd a special type 

hut malong ti^msplantation 

both difficult and dangerous. 



CHAPTER XVI 


GERMAN NATIONALISM AND THE ERANKEURT 
CONSTITUTION OE 1849 

Both m Italy and in Switzerland the year of revolutions, 
1848, saw the creation of constitutions destined to form 
the permanent bases of nation-states which 
had not, except momentarily, existed or Switzerland 
been given effective governmental orgamza- ^^ 84 ™'^^^ 
tion before. In Italy, where the aim had 
been narrowed to the consohdation of a geographical 
expression into a umtary state, the way was harder, but 
there was no retrogressive break m the process between 
the publication of the Piedmontese statuto m 1848 and 
the occupation of Eome in 1870 In Switzerland a greater 
heterogeneity of race, language and tradition, made a 
federation the only practicable solution to the problem 
of bmlding the nation-state, and a successful federation 
was achieved at one stroke m 1848 In Germany, where 
heterogeneity in race and language was less than m 
Switzerland (and mdeed not much greater than m Italy 
if the non-German domimons of the Hapsburgs and the 
HohenzoUerns be excluded), in tradition it was far greater, 
and in a muc|i larger country than either Switzerland 
or Italy It was on the rock of this heterogeneity of 
tradition that the effort to create a German nation-state 
foundered m 1848-49 The bold stroke which sought to 
give to aU Germans a federal form of government to which 
the separate states should surrender a large proportion of 
them sovereignties, proved less effective m the end than 
the modest and locahzed effort that presented Piedmont- 
Sardinia with a umtary constitution which was to prove 
unexpectedly elastic. While nothmg of the Frankfurt 
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constitution of 1849 survived the reaction, the staluto 
managed to live on. Theoretically the Frankfurt con- 
stitution was far superior as an instrument 

PAHiURB OB 7 -F^. 1 j_ 

BeANTCBTTBT of government to the Piedmontese statuto, 
ooNSTirtjTiosr form of orgamzation of a 

federal state it had advantages both over the American 
constitution of 1787 and the Swiss of 1848 (on both of 
which it had the chance to improve), but in practice it 
proved to lack just that toughness, just that ability to 
survive adverse circumstances that these other instru- 
ments, with all their imperfections, showed themselves 
as possessmg It remains the most impressive to political 
scientists, the most disappointmg to political idealists 
and the most ludicrous to political opportumsts of aU 
still-born constitutions. Fading to become a form of 
government, it remained a programme, and as such 
exerted its influence upon Germans for eight and a half 
decades Though it belongs to a tradition later spurned 
in the land of its birth, its impact upon German history 
and constitutional development is a fact which cannot be 
eradicated 

Why, possessmg so many high quahties, did the 
Frankfurt constitution fad, whde the Swiss succeeded 
with very simdar material ? An analysis of the conditions 
m which it was created and of the background of those 
conditions, is more fruitful m providmg the answer than 
an analysis of the constitution itself, though both are 
necessary 

“ The diet is the bed upon which Germany has 
slumbered for thirty years ”, declared Prince Hohenlohe 
m 1847, a statement more picturesque than true If it 
was a sleep it was a troubled one, and m its later stages 
it resolved itself mto a none too peaceable awakenmg. 
The period between 1815 and 1848 witnessed, it is true, 
no constitutional activity in the national sphere, but m 
most other directions, social, economic, hterary and 
political, it was a time of great development. In the 
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states as separate political entities there was generally 
an increase in economic prosperity (at least gbhat 
until the late thirties, and in some until the 

MENTS IN 

famines of the forties), and the period saw obbmany, 
the coming of the railways and the new 
customs umons, the two factors which contributed most, 
in the long run, to Germany’s industrial and commercial 
transformation m the nmeteenth century Governmental 
paternahsm, producing social reform and experiment, was 
by no means absent, though not general m the German 
states In Prussia m particular it was “ the golden age 
of efficient bureaucratic rule ” 

In the less frmtful sphere of national endeavour, the 
period divides into three steps up from Vienna to the 
revolutions of 1848, three progressive stages of more 
hopeful and intelhgent unrest and of agitation for the 
constitutional reform of Germany as a whole 

Before 1830 opposition to the system of Mettermoh 
and the treatment of the German problem at Vienna was 
spasmodic and inefiective, while the efficiency of the 
forces of reaction m repressing it, drove it from any 
tendencies it might have possessed toward constructive 
thought, into the realms of the wildest extravagance and 
violence It is a period which is typified by 

^ NATIONAIj 

the murder of Kotzebue by the student Carl aoitatioh 
S and at Mannheim m 1819. The student 
movement of the Burschenschaflen had its 
thmkers, but ih,is rather as a trainmg ground for hberal 
and national leaders of later decades that it is important. 
Its early activity m speechifymg and bonfire hghtmg only 
gave Mettermoh greater leverage on the German rulers 
who agreed to the Carlsbad decrees. The twenties saw 
fewer expressions of unrest, not because the irntation was 
removed but because the repression was efiective, and 
Germany was busy buildmg up her tariff umons (them 
starting point bemg the Prussian tariff act of 1818, and 
them existence bemg made unassailable through the 
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adoption of the “ Bernstorff Clause ” of the Vienna final 
act of 1820), presenting her quota of hberators to Greece, 
and driving her young writers abroad for inspiration. 

The inspiration came from Pans The July revolution 
of 1830 and the reform of the Gharte had many reper- 
cussions m Germany Some German rulers thought it at 
last advisable, after waiting fifteen years, to give to their 
people the minim al constitutions that the Bundesahte had 
imphed they should , the hterature of protest against 
the condition of Germany grew more extensive , the 
hberals in the states lifted up their heads and opened 
their mouths once more, and a short period of violent 
expressions of discontent occurred, which 
is reminiscent of the three or four years 
immediately following Vienna. Some of 
the German states attempted to quell this new discontent 
by means of grantmg or revismg constitutions and foster- 
ing material mterests, but the big quarrel of the radicals 
was less with their local governments (with whom they 
squabbled for practice, as it were, and because it was 
easier) than with the system of the Bund that stood m 
the path of a strong and umted Germany, Kke Wotan 
with his spear Carl Welcker, immediately after the 
news from Pans m 1830, advocated m the Baden second 
chamber the establishment of a German parliament side 
by side with the diet of the Bund Young Germany, 
the hterary movement which either made its centre in 
Pans, or turned its eyes in that direotiom for inspiration, 
formed its Oeheimbund and made its onslaught upon the 
Bundestag m prose and verse. The Bundesahte had 
created a school of poetry dedicated to its detraction 

The German hberals, who made up for their lack of 
pohtioal experience by them zeal and enthusiasm m 
NEW ACTIVITY opposltiou, HOW attempted to form them- 
ov GERMAM- solves moie definitely into an organized 
LiBEBAis body, and the decade of the thmties saw 
the publication of them own particular pohtical bible, the 
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Staatslexilton of Rotteck and Welcker, while the younger 
and less cautious radicals, fired by the events of 1830, 
resorted once more to violence such as the Frankfurt 
Attentat (an attempt to occupy the Bundespalast) of 
1833 

By 1840 nothing tangible had been achieved by all 
these strivmgs, but the accession of Frederick Wilham IV 
to the Prussian throne m that year was disappoint- 
regarded as the openmg of a new era m which xn 

this alleged enlightened prmce would stimu- william iv 
late and lead reform in Germany But m pbussia 
F rederick WilUam IV was not the stuff of which either 
heroes or reformers are made, and things went on as 
before. The disappointment felt when the true character 
of this secular Pio Nono was realized, did much to prepare 
the way for 1848, and hberal speculation and agitation 
was redoubled It was now that the leaders of the hberal 
oppositions in the various German states began to hold 
the annual jomt conventions, and started the correspond- 
ence with leaders of radical thought abroad, which led by 
clearly defined stages to the national assembly of 1848 

Literature became even more intensely pohtical, and 
the marked nationahsm of the pohtical lyrists now added 
its weight m the onslaught agamst the Bund to the 
cosmopolitan Weltschmerz of Young Germany “ Deutsch- 
land ist Hamlet ”, cried Freihgrath, and in the years 
immediately preceding 1848, she was The impress of 
Mettermch andethe Bund, effective repression turnmg to 
less effective repression, the repercussion of movements 
abroad, and economic and social changes at home, had 
aU conspired to make her turn an mtro- 

^ , 1 , T. PBBIOD OP 

spective eye upon her condition it was political 
a period of deep pondermg, of toymg with 
many theories, of the assimilation of many 
influences. Its consequences are to be read m the pages 
of the proceedmgs of the national constituent assembly 
at Frankfurt m 1848 and 1849. 
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That something was rotten in the state of Germany 
many years before 1848 was perceived by radicals and 
conservatives alike That this something was the 
structure of the Bund of 1816 was also realized The 
only difference lay in the degree to which the Bund was 
thought to be defective. Apart from the few who, hke 
Prmce Metternich, from pohey preferred it to remain 
rotten, those who perceived its defects wished either to 
reform it or to replace it, accordmg to whether they 
thought that the rottenness reached to the core or not 
Thi’oughout the forties plans for the reform 
PLANs FOR of the Bund were in the air and they 
BBFOEM OP mterested peoples and governments alike 
Individual plans mcluded those of Prince 
Leinmgen and his brother-in-law, Albert of Saxe-Coburg- 
Gotha and Consort of Queen Victoria, which they pre- 
sented to Prederick William IV and other German rulers 
m 1847, with the result that Frederick WiUiam, once 
agam urged to lead the movement for the reform of the 
Bund, was moved at last to entrust his muuster Radowitz 
with the task of preparmg proposals to lay before the 
Austrian government on behalf of Prussia Radowitz’ 
famous Denkschrift was ready on November 20, 1847 In 
it he attacks the unreformed Bund with vigour, saymg 
“ To the question, ‘ What has the Bund done smee the 
Peace (of Vienna) for the progress and prestige of Ger- 
many 2 ’ no answer can be given ”, and advocates mcreas- 
ing its effectiveness m a number of ways »without altering 
its essential character as a league of sovereign states. 
But Mettermoh was not to be put to the embarrassment 
of dealing with these proposals, for almost immediately 
after Radowitz’ delayed opemng of negotiations m Vienna 
at the begmmng of March 1848, the floodtide of revolution 
had swept Metternich aside and was carrymg Frederick 
Wdham along on its surface like a cork 

While conservative reformers and government spokes- 
men contented themselves with preparmg patches for 
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the threadbare Bund, hberal and radical agitation came 
to concentrate more and more upon the libubax 
creation of a German parhament of repre- dbmaot bob 

. 1,111 1 -ji ^ GBBMAN 

sentatives elected by the people either nationai, 
directly or (through the state assembhes) 
indirectly. This was no new idea Gorres had mooted 
it and Stem had favoured it m the old, old far-off days 
of the hberation, and it was the recurrent dream of the 
two generations that lived and cursed m the shadow of 
the BundesaJcte. It was in the annual ]omt conventions 
of hberals that met from 1839 onward, that the idea, by 
constant reiteration, acquired concreteness and famili- 
arity Both to moderate hberals, to whom merely a more 
effectively federated Germany was the goal, and to the 
extreme radicals who wanted the overthrow of mon- 
archical mstitutions and a repubhc one and mdivisible, 
the proposed parhament seemed equally attractive as a 
means to achieving them ends. 

Yet the idea had to acquire that popularity and 
general acceptance which would render it effective, and 
this could only be achieved by discussion, not merely at 
semi-private meetmgs of a few mdividuals, but m the 
state assembhes and in the public press throughout the 
lands of the Bund Even at the begmmng of 1848 the 
possibility of summoning a German parhament or of a 
general movement in favour of a reform of the Bund was 
so remote to the “ standmg committee ” which had been 
set up as the result of the summomng of a umted provmcial 
diet in Prussia in 1847, that it voted, on January 28, by 
a majority of 68 against 28, thai^ " Any attempt aiming 
at the destruction or modification of the German Bund 
shall mcur the death penalty 

But a fortnight later, and still a fortnight before the 
fall of Louis Phihppe m France, a motion 
was mtroduced into the Baden second basskrmahn 
chamber by Bassermaim which made the ■ 

idea of a German parhament pubhc property and the 
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topic of the hoiur. Hib proposal was simply that “This 
chamber should, in an address to His Royal Highness 
the Grand Dulre, make the request that support shall 
be given in the most effective manner to the creation of 
definite machmery for achievmg the ends of common 
legislation and united national activity, by means of 
representation of the German assembhes of estates m 
the Bundestag Its effect was electrical throughout 
Germany, for herem was felt to be not only a way out of 
the constitutional lockjaw of the rdgime of the Bundestag, 
but a spark which, in an atmosphere already tense, might 
set a world on fire “ The Bassermann proposal for the 
representation of the nation m the Bundestag ”, says an 
article m the Augshurger Allgemeine Zeitung, written five 
days after it was moved, “ has been published tliroughout 
the lands of Germany, and it is now to be found m the 
hands of all those who have any thought or feeling for 
the situation of our people What a reception this pro- 
posal will have among our assembhes and governments ! 

The idea, indeed, is an old one, but the occasion is 
new ” In the debate on the motion, the radical Heoker 
cried that it would “ mark an epoch in German history ” 
and a biographer of Bassermann has called it, not with- 
out justice, “ truly the startmg pomt of the German 
movement ”, 

The lengthy speech in which Bassermann amplified 
his motion was prmted in fuU. and m extract up and 
down the lands of the Bund There wa% no possibility 
of compromise between a mere diplomatic confederation 
of states and a pohtical federal states, he said The 
Bund must be remodelled into a true federal 

BEITISH AM 

AMBRicAN state, which was preferable to one-sided 
nmty by means of a general Zollverem, and 
this was to be achieved by the German 
parhament proposed in the motion “ What would 
England be without her Parhament * With a German 
parhament no such thmg as the Peace of Basel or the 
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Confederation of the Rhine would have been possible ’ ’ An 
example for Germany lay ready to hand m the United 
States He traced the process by which the federal con- 
stitution replaced the Articles of Confederation “ Are 
there not many pomts of comparison with our own 
conditions and needs to be found in the history of that 
country There are almost as many states united in 
America as the states of a united Germany would number, 
and the purpose of federation is in both cases identical, 
namely, the upholdmg of the mterests and the dignity of 
a great nation. Germany can remam monarchical as it is, 
and democratization is not necessary, but it is obvious 
that a federation which shall fulfil its destmy m the 
midst of great nations armed for war, is m even greater 
need of unity than America ” This was to be the key- 
note speech of the German national revolution of 1848 
Exactly a fortnight later came the abdication of Louis 
Phihppe (not known in Germany until Eehruary 28, for 
this was the last revolution to be conducted 
without benefit of electric telegraph) and 
withm a week the revolution was upon 
Germany, though m Bavaria it had broken out earher on 
a local issue It was the immediate stimulus of this news 
from France, combmed with the atmosphere of imrest 
throughout Europe, that brought the German constitu- 
tional problem to a crisis and caused the convening of 
the famous Heidelberg assembly of March 6 , but in 
origm the Heidelberg assembly was native and mde- 
pendent, for it was but the c ulmin ation of the series of 
annual joint conventions held smoe 1839, and it was 
called together at a moment made propitious as much by 
the effect of the Bassermann motion upon opinion in 
Germany as by external events 

The manifesto of the fifty-one members of the Heidel- 
berg assembly entrusted to a standing committee of 
seven of its members both the callmg together of “ a 
comprehensive assembly of men possessing the confidence 
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of all the German peoples ” and the preparation of a 
plan of constitutional reform The immedi- 

THE , 

HHiDiEMBBo ate outcomB of the work of this committee 
AssBMBiy seven distingmshed liberals was the 

publication of “ the programme of the seven ” and the 
meetmg of a preliminary parhament at Frankfurt am 
Mam at the end of March The programme 
of the seven was given weight by the fact 
sTiTUTioNAi ^}]^a,t withm a few days of its pubhoation 
appeared two other plans for constitu- 
tional reform, strikingly similar to it m their recom- 
mendations, the one the result of a mission entrusted to 
Max von Gagern (at Gagern’s own request) by Adolf of 
Nassau, for soundmg the governments of Hessen, Baden, 
Bavaria, Wurttemberg, Saxony and Prussia on the sub- 
jects of a German parhament and a federal government, 
and the other the report of the committee set up by the 
new hberal government in Baden to discuss ways and 
means of implementmg Bassermann’s motion Both the 
programme of the seven and the Baden report were drafted 
by Carl Welcker, the leader of the national constitutional 
school 


The constitutional movement had therefore, through 
the comcidence of these three plans, been given a strong 
positive direction m favour of a federal state, that should 
be monarchical but otherwise follow the orgamzation of 
the Umted States of America very closely, even before 


THE 

FUAHEETiaT 
“ VOBFAJUiA- 
MBNT ” 


the 7 orparlament met on March 31 Tliis 
prelimmary parhament, consistmg of 674 
delegates, was somewhat arbitrarily chosen 
by the comrmttee of seven from members of 


the legislative assembhes or diets of the separate states, 
and where such assembhes did not exist or (as in Prussia) 
members of the diets were otherwise occupied, from 
among other “ notables ”, of hberal leanmgs Though the 
most representative popular assembly ever to purport to 
speak m the name of Germany as a whole up to that 
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date, the representation was glaringly uneven Fully 
two-thirds of its members hailed from the lands of the 
Bhme valley, while aU Austria only sent two After 
four stormy days of debate, durmg which the efforts of 
the extreme radicals to have the Vorparlament declare 
itself permanent and proceed to create a German repubhc 
were defeated by a substantial majority of moderates, 
this prehmmary parhament dispersed, having first agreed 
that a regular national assembly, freely elected on a 
basis of universal manhood suffrage with one repre- 
sentative for every 60,000 of the population of Germany 
(including Schleswig-Holstem, all Austria within the Bund 
and all the territories of Prussia, in or out of the Bund) 
should meet at Frankfurt am Mam early in May to frame 
a constitution for all Germany, and havmg resigned its 
mandate mto the hands of a committee of fifty, it dis- 
persed After heated discussion of the programme of 
the committee of seven and of the other plans for con- 
stitutional reform, the V orparlament decided not to 
attempt to tie the hands of the future national constituent 
assembly by any positive recommendations, though it 
did entrust the committee of fifty with the task of draw- 
ing up a body of fundamental rights of the German people 
for presentation to its successor. Preparations for eleot- 
mg the new parhament were immediately put m hand. 

Meanwhile, the Bundestag, under the pressure of 
events, had not been idle Caught unawares by the 

force of the revolutionary movement and 

the schemes of. the constitutional reformers, op the 
and regarded with contempt on every side, BTreroBSTAB 
it nevertheless made a belated attempt to identify itself 
with the movement for assembhng a constituent national 
assembly. As early as February 20 a committee of the 
Bundestag had been set up amid the excitement created 
by the news from France, to consider measures of reform, 
and a proclamation calhng for the support of the German 
people was issued on March 1. On March 3 a decree 
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abolished the censor throughout Germany (a recognition 
of a fait accompli) and on March 10 (after the Heidelberg 
assembly had set up its committee of seven) came the 
Bundestag’s greatest effort to centre in itself the move- 
ment for reform, in its summoning of seventeen men who 
would have the confidence of the people m the states 
from which they were sent They were to represent the 
seventeen states and groups of states havmg votes in the 
inner curia of the Bund, and were to decide m conclave 
with regular members of the diet upon measures of 
constitutional reform The decree was withdrawn under 
pressure from the governments of Austria and Prussia, 
but was reissued after the fall of Mettermch, and on 
March 30 these V ertrauensmanner met the diet, urged 
upon it the acceptance of the Heidelberg programme (in 
the drawmg up of which several of them had assisted) and 
persuaded it to issue a momentous decree summoning 
a national parliament of representatives of the people 
to deal with Germany’s constitutional problems in co- 
operation with the governments 

The lead given by Heidelberg was thus followed 
slavishly by the now thoroughly cowed diet, and it meekly 
„ ,, proceeded first to procure the resignations 

sLAvisHiy of those of its members to whom the Vor- 
!Parlament objected, and then to alter its 
electoral decree to conform exactly to the 
decisions of the Vorparlament m this direction When 
the committee of fifty had been set up,* the diet con- 
tinued to ape its recommendations one by one On 
one pomt only (almost unnoticed at the time but very 
important later) did the Bundestag not fall entirely mto 
hue with its revolutionary rival It never recognized 
the full sovereignty of the people to the extent of con- 
cedmg the right of a popularly elected national con- 
stituent assembly to decide for itself whether or not 
it should work in co-operation with the governments 
of Germany. Consequently, when m 1849 the national 
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assembly failed to secure the complete support of the 
governments for its draft constitution, it was possible 
for people to regard this constitution as moperative and, 
after other plans had also failed to please, to revert, in 
1850, to the old ineffective system of the Bund of 1816. 

Before the constituent national assembly met on May 

18, 1848, the seventeen Vertraumamanner had added yet 

another important plan of constitutional reform to the 

three published at the end of March, and in its general 

lines it followed the other three, but its solution of the 

problem of the executive headship of the new German 

federal state was that of its t avvorteur , 

’ dahlmann’s 

Dahlmann Dahlmann, one of the seven “planotthb 
protestmg professors of Gottingen of the 
previous decade, was a dootrmaire supporter of con- 
stitutional monarchy, and bemg convmced that there 
was no logical or acceptable place for Austria m a true 
German Bundesstaat, had set his heart on a solution of 
Germany’s problems (as had Lemmgen and Prince Albert) 
under the leadership and headship of the Prussian crown 
But he had reckoned without the strange contents of the 
head which happened to be wearmg that crown durmg 
these crucial years 

Aheady before the plan of the seventeen was published, 
Frederick Wilham had sent to Dahlmann (along with 
Prince Albert’s plan) his own weird proieot 
for a quasi-revival of the Holy Roman i-udddbick 
E mpire, in which the imperial crown was ^ 

to reside permanently with the house of Hapsburg, and 
a new German Bund was to be set up under which he 
would accept for the royal house of Prussia merely the 
office of hereditary commander-m- chief As might have 
been expected, Frederick William could not bring himself 
to approve the plan of the seventeen, which ran directly 
counter to such ideas “You may regard me either as a 
hypocrite or as an old idiot, completely oS my head, but 
I tell you roundly that I will not accept the supreme 
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crown if it IS offered to me.” This was his position m 
May 1848 and from it he never receded. If Dahimann 
and his fellow constitution-makers had taken this refusal 
more seriously, they might not have wrecked the con- 
stitution, which they took nearly another year to elaborate 
at Frankfurt, hy accepting the prmciple of Prussian head- 
ship with the exclusion of Austria that Frederick William 
agam spurned m March 1849, with such disastrous conse- 
quences to the immediate prospects of achieving a 
federated German nation-state. Apart from this fatal 
principle (to which circumstances as well as prejudice 
drove the Frankfurt assembly after the withdrawal of 
Austrian oo-operation at the end of 1848) the plan of 
the seventeen gave guidance of very great value to the 


national constituent assembly As a model 

SIGNmOAJTOE 

Off THE P 1 .AK it remamed the most important (as it was 
M-vBOTBBN sought to improve upon the 

others) of all the prehmmary constitutional 
plans m existence before the assembly began its work. 
It is the judgement of Hemrich von Sybel that “ the 
sphere of action assigned to its central federal govern- 
ment by the constitution of the United States of America, 
that paragon among federal unions, was the ideal which 
the committee of seventeen in Aprd 1848 had set before 
themselves, and which the Frankfurt committee, the 


constitutional committee of the National Assembly, now 
agam projected for the new imperial government ”. The 
faults and the vutues of the constitution and the plan 
of the seventeen tend to be the same. “ Uahlmann, m 
the constitutional plan of the seventeen, gave to Qer- 
many’s dreams of the future a palpable and hvmg form, 
an actual reahty ”, writes Sprmger, his biographer Much 
the same has often been said of the Frankfurt constitution 
of 1849. 


The famous “ professors’ parhament ” (which actually 
oontamed many more lawyers) sat m Franlcfurt for a year 
almost to a day, and took ten months to produce its 
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constitution for Germany The constitutional committee 
and the assembly m its constitutional debates were 
magnificently thorough and conscientious, but the conse- 
quent delay in commg to a conclusion was fatal They 
never envisaged their work as a race agamst prB'moviTiiis 
time. The prestige of the assembly in Ger- or thu 

, , ° rBANKIVllT 

many, high when it first met, was raised namonai, 
even higher when it created a provisional 
central government, but after September 1848, when its 
authority was challenged first by Prussia’s separate con- 
clusion of the armistice of Malmo with Denmark and 
then by popular riots against it m the streets of Pranlc- 
furt, it no longer possessed the prestige to brmg its work 
to a successful conclusion in the teeth of mcreasiag 
opposition from the governments of Germany Prussia 
had dehvered the first blow , Austria dehvered the 
second by her ICremsier constitution and her withdrawal 
from the assembly, which drove it to a IcUindeutsch 
solution , and Prussia delivered the de grace when 
Frederick Wilham IV refused the hereditary crown of 
this lesser Germany when it was offered him by the 
assembly. The other merits or demerits of the constitu- 
tion, which had been made to depend upon the acceptance 
of tins offer, then became, overmght, irrelevant 

But because even Bismarck, for aU his scorn of the 
speechifying and majorities which were m his opmion “the 
mistake of 1848 ”, made unaclcnowledged pbatubbs and 
use of this constitution when creatmg value oe 
G ermany’s first effective federal organiza- ooNSTmjTiojr 
tion {Kleindeutsch by choice, not of neces- 
sity) m 1867, because the Weimar repubho made greater 
and more open use of it ]U6t seventy years after its 
completion, because even the post- Weimar Gleichschaltung 
of the states with the Reich could, if it would, claim the 


constitution of 1849 as its grandparent (on both sides if 
necessary), because of these later manifestations of the 
mtrmsic worth of this Frankfurt constitution, its details 
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possess more than the ephemeral significance that would 
otherwise be theirs. 

The constitution is divided mto seven sections, and 
these are subdivided into articles and paragraphs It 
contains m all 197 paragraphs Section 
EBDHBAi. one (the State) leaves residual power ex- 
AUTHOEiTY pressly with the separate states (§ 6) 
Section two (the Federal Authority) gives to the federal 
government the important powers of treaty-making, 
diplomatic representation, declaration of war and con- 
clusion of peace and control over the federal army and 
navy, and also declares that it exercises supervision over 
the mercantile marine, coasts, rivers, railways, highroads, 
posts and coinage ; it can set up a smgle system of 
customs and trade regulations for Germany, and it has 
the right to raise taxes, codify law, and, finally, pass 
(hke the federal authority m the Umted States) all laws 
necessary for the implementing of the provisions of the 
constitution. These very extensive powers meant that 
the federal sphere was appreciably wider either than in 
the Umted States or m the new Swiss federation. 

Section three (the Federal Executive Head) provides 
for an “ Emperor of the Germans ” {Kmser der Deutschen) 
THE EEDEBAI, ^ufing thxough tesponsible ministers, sum- 
EXBouTivB moning and dissolving the legislatui’e, exer- 
cismg the prerogative of pardon, as well 
as appomtmg and receivmg ambassadors and declaring 
war and concluding peace on behalf of the federation. 
The succession is to be hereditary m the male fine, but 
the name of no actual kmg or dynasty is mentioned in 
the text of the constitution. 

Section four (the Federal Legislature) provides for a 
Staatenhaus to represent the separate German states (half 
its members to be chosen by the govern- 
ments and half by the elected assembhes of 
the states) and a Volkshaus to represent the 
people (directly elected on the basis of universal manhood 


THE FEDBBAIi 
MaiSLATUBE 
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suffrage from the age of twenty-five) Both houses must 
pass all measures that are to become law, and a triple 
passage of any bill through the legislature makes it law 
despite an executive veto The upper house has a term 
of SIX years (one third of its membership bemg renewed 
each two years) and the popular house a term of three 
years (the term of the first popular house to be elected 
imder the constitution is to be, by way of exception, four 
years) The budget is to be proposed by the government 
and mtroduced first into the popular house Ministers 
may attend in either house and be members of the 
popular house. Members receive salaries and travelhng 
expenses and are protected m the exercise of their 
parhamentary functions 

Section five (the Federal Judiciary) provides a supreme 
court very similar to that of the Umted the ebderai. 
States, but the sphere of its jurisdiction is Jvdioiary 
much more precisely defined. 

Section six (The Fundamental Rights of the German 

People) was the first to be completed and represents m 

many ways the most substantial work of 

, _ T 1 J J.1 eundamentai, 

the assembly It owes a great deal to the rights oe 

Belgian constitution but is more compre- 
hensive, its fourteen articles dealmg respec- 
tively with citizenship and emigration, equahty before 
the law and the abolition of titles and privileges of nobihty, 
liberty of the person, freedom of expression, freedom of 
behef, the hberty of learnmg, the right of petition, the 
right of assembly, the right of property, rights m the 
courts of law, local autonomy, the state constitutions, 
the protection of non-German speakmg mmorities, and 
the protection of Germans resident abroad 

Section seven (Constitutional Guarantees) prescribes 
the form of oath to be taken by emperor goj^g^riTu- 
and officials, declares that no state law tionai 
shall be vahd if coimter to federal law, 
provides for amendment of the constitution by two-thirds 

p 
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majorities of both houses, each to he secured on two 
different occasions, with the executive head concurrmg, 
or on three different occasions without the concurrence 
of the executive, and allows for the suspension of 
certain of the fundamental rights m times of national 
emergency. 

Separate from the text of the constitution, a special 
electoral law was passed by the constituent national 
assembly on April 12, 1849 It laid down 

BBPABA-TH ^ ’ 

BLBOTOBAi the detailed procedure for elections to the 
lower house and provided for the operation 
of a second, or if necessary of a third ballot, in order to 
assure an absolute majority of votes for each elected 
member 

But the refusal of Frederick WiUiam IV to pick a 
crown from the gutter prostrated the constituent assembly, 
and the secession of those members who still, despite his 
refusal, msisted upon an hereditary emperor or nothmg, 
disrupted it. After that, with the forces of reaction 
gaining strength again everywhere m the separate states, 
the constitution found itself deserted by its friends and 
surrounded by enemies The first genmne attempt of 
the German people to give to themselves an effective 
general government and to Germany definite expression 
as a nation-state (though on a smaller scale than if the 
German lands of the Hapsburgs could have been compre- 
hended) had failed The Frankfurt constitution of 1849 
feu between two stools It was both before and behmd 
its time. 
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Supranational OoiiaUtutions — The Synthetic State 

The almost universal failure of the 1848 movements m Europe 
took the initiative in giving constitutional form to the nation- 
state out of the hands of the people, who had held it momentarily 
during the crisis, and delivered it into the hands of rulers and 
ministers Unification tended to be imposed from above Victor 
Emanuel and Cavour, not Mazzini and Qioberti, William I 
and Bismarck, not Oagem and Dahlmann, were the leaders, and 
their methods were very different from those of the liberal- 
nationalists. Internal risings to secure reform gave place to 
international wars Italy passed through four and Germany 
through three such wars during the fifties and sixties in the 
process of securing unification, and the constitutional side of 
their consolidation was pushed from the centre of the stage to a 
subordinate position in the wings Even the V 8.A resorted to 
a civil war in the sixties to decide whether the union of 1787 
comprised one or a number of nation-states It was a period 
in which nationalism tended to swamp constitutionalism {as 
when Bismarck, for reasons of state, defied the Prussian parlia- 
ment) and farce to supplant argument {as with Garibaldi’s 
thousand) International diplomacy was used to settle domestic 
issues, and treaties {such as those of Pans, Plombiires, Villa- 
franca, Prague and Frankfurt) overshadowed constitutions on 
their aim ground 

D^ite ^ its^ success , tn^ S.u ^i^e’^ la ^ . federalism ..went jpfp 
eclipse between 1849 and It failed to be adopted in Ger- 

many , "Austria received a strictly uniiarp^cbnditution in 1849 , 
ItalKm’'federaUsm was discredited, and even deserted by Gidberti 
after' 1849' f fresh atibmpts lo ref ami the Bund in a federal 
direction, sponsored by Prusma, all failed , federalism appeared 
to have pfodubeE a’civil war "in America The outcome of that 
war helped; to ’revive'' its prestige, fi'id'^^f%ad been shaken ' The 
prospects of parliamentarism and democratization also seemed 
less promising during this period qf an authoritarian empire in 
Prance, “ Pindlity ’* in Britain, the abolition of the Austrian 
clcMiitutioTiat experiment, and the 'Prussidri consUtiitionat hbrC- 
flW'~ "The stale was c^’din being placed before the natiort-^ 

- 2Ifi 
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THE CRISIS OP FEDERALISM AND T H E OUTLAWRY 
OP STATE SOVEREIGNTY IN THE UNITED STATES 
OF AMERICA 

The most spectacular aohievement of the makers of the 
American constitution m 1787 was to demonstrate that 
federalism was a practicable form of govern- 
mental Imk for states scattered over a very 
large area of territory. The practicability dbmoobaoy 
of the American federal system was tested 
to the utmost during the first half of the nineteenth cen- 
tury, when, by the successive stages of the Louisiana 
purchase, the Florida purchase, the adjustment of the 
boundary with Canada, the annexation of Texas, the 
conquest of Califorma and New Mexico and the Gadsden 
purchase, the sovereignty of the United States was 
extended from the Mississippi to the Pacific and to the 
north and south until they occupied them present conti- 
nental area, and when, following the prmoiples laid down 
m the ordinance of 1787 (which proved to be an active 
partner with the constitution itself in the development of 
the new nation) the number of member-states was more 
than doubled » No wonder the constitutional reformers 
of Europe durmg that period studied and sought to 
emulate American federalism where, as in Germany and 
Switzerland, conditions were m any way analogous to 
those m the United States prior to 1787, and that where 
the analogy did not hold good, as m France and Britam, 
radicals sought stimulus from that other achievement, 
the deficiency of which m 1787 Thomas Jefferson had 
deplored, the development of which in 1828 Andrew 
Jackson had symbohzed, and the existence of which m 
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1835 Alexis de Tocqueville had demonstrated, namely 
“ Democracy m America ” 

But neither the developed federalism nor the develop- 
mg democracy of the Umted States proved capable of 
transplantation on a universal or even on a large scale 
Happe nin gs in Latm America did not much disturb 
Europeans durmg the first half of the n in eteenth century 
before they had sunk their capital into that part of the 
world to any great extent, so they were mdifferent to the 
fate of mstitutional borrowmgs from the Umted States 
there, but m Europe itself the successful adaptation of 
certam features of democracy m America by Belgium and 
of certam features both of American democracy and of 
American federahsm by Switzerland, did not 
make up for the failure of the Frankfurt 
constitution, closely foUowmg American 
federalism, to find acceptance in Germany, for the 
abandonment by Italy of strivmgs toward a federal 
solution to her governmental problems after 1848, for 
the refusal of the Hapsburgs to consider the possibilities 
of federalism for their heterogeneous dommions, and for 
the set-back to democratic development m France (with 
the disappearance of the brief second repubhc), in Britam 
(with the decay of the Chartist movement and the persist- 
ence of “Finahty ”) and elsewhere at the end of the forties 
Events m the Umted States themselves ficom the middle 
of the century onward tended to make American federal- 
ism and democracy less attractive to the retst of the world, 
for the breach between the northern and southern states, 
ever broaderung through the fifties, culmmated m the 
sixties m a oivd war m which one side repudiated the 
federalism of 1787 and both ignored the democracy of 
1836 The period of the civd war was 
the nadir of federahsm as a prmciple both 
withm and without the Umted States. 
Switzerland clung to hers but could not strengthen it, 
and nowhere else was it active Democracy too was 


CIVIL -WAK 
OAVSES 
SET -BACK 
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under an even darker cloud than in the fifties, for Bis- 
marck had appeared with his LucJcentheone and his 
prescription of blood and iron for the ills of state, and 
Bismarckian tactics toward the people and their repre- 
sentatives became the fashion. It was not until after 
1866, when the federal principle had re-emerged m the 
United States m a mangled form more suited to the 
needs of a new ago, and when democracy had formd a 
martyr and a patron saint m Abraham Lmcohi, that the 
ebbing tide began to turn. By 1867 the two prmciples 
were advancmg again, with the acceptance of the new 
form of federalism (but more logically apphed than in 
the Umted States) by Canada, with its adaptation to the 
needs of Bismarck’s North German Confederation and 
attempts to apply it to the solution of the perennial 
Hapaburg problem in the Ausgleich, and with gestures 
in the direction of democratic government m the shape 
of the second British Reform Act and the initiation of 


the Empire libdral m Prance 

But much had to happen m the Umted States, as else- 
where, before this new era of confidence could begm 
Though amputation was avoided, the gangrene of sectional 
antagomsm took a long time to eradicate, and m the 
alleged interests of the body pohtio the member states 
were long kept in a condition of paralysis, to emerge 
permanently shrivelled, and (m the view of Southerners) 
repulsively deformed. 

The constitujtion of the Confederate States of America, 
which appeared early m the civil war as the expression 
of the governmental aspirations of the eleven southern 
states that seceded from the union (even before the 
act of secession was in some cases proclaimed or Port 
Sumter had been bombarded) challenged 

■t OONSTITHMON 

the federal constitution on its own ground or a?HB 
and professed to be an improvement upon oonfbdbbaoy, 
it This confederate constitution was pub- 
lished on March 11, 1861, and went “ permanently ” 
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into force m the eleven states on February 18, 1862, but 
as a possible alternative programme for the futm’e con- 
stitutional development of the United States it suffered 
from certain disabibties First of all, it ‘never purported 
to be framed with the whole of the United States in 
view , it was one of the mstruments of secession and 
partition and did not envisage any future extension to 
the non-slavebolding states, as did the Franlcfurt con- 
stitution of 1848 to Austria, the constitution of the 
North German Confederation of 1867 to southern Ger- 
many and the constitution of Eue of 1937 to the Six 
Counties Then, also, it tended to reflect past contro- 
versies and to perpetuate certam traditional Southern 
mores rather than to anticipate possible development of 
the situation ni the eleven states m new directions , it 
was very clearly, and far more so than the constitution 
of 1787, the creature of the generation that framed it, 
and it breathes their more ephemeral prejudices as well 
as the broader spuit of the South. 

In many respects the Confederate constitution follows 
the constitution of 1787 closely Its structure is the 
same, and any section or clause of the earlier 
ooNSTiTUTioN constitutiou to which no exception is taken 
oLosBLY mcorporated verbatim Thus it reads 

superficially as a parody of 1787 Yet its 
mtention, despite its President, its Senate and its House 
of Representatives, its Supreme Court, the suspensive 
veto of the President, the guaranteed r<?pubhcan form 
of government and the residual power left to the separate 
states, IS quite different, and it cannot he taken even 
at its face value, because a Supreme Court was never 
organized, and in other directions too it never properly 
came mto force , for it was designed, not for the emerg- 
encies of wartime, but for the South when those wayward 
sisters should have departed m peace. It set up a diffused 
type of government entirely unsuited to the needs of a 
people fightmg a war of mdependence, and durmg the war 
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it was Ignored or supplemented by such informal arrange- 
ments as the m il i tary and civil situation of the South 
seemed to demand The outcome of the war meant that 
it never was to have a chance of normal existence. 

As was only to be expected, states’ rights were msisted 
upon “We the people of the Confederate States, each 
state actmg m its sovereign and mdependent 
character ” begms the preamble, and m the bishts 

body of the constitution state legislatures 
were allowed to impeach confederate officials operating 
m their territory, while state officials were not bound by 
any oath to the Confederate constitution In the sphere 
of the Confederate government, though the mam features 
of the executive, legislature and judiciary of 1787 were 
borrowed, the careful attempt to achieve a balance of 
these powers was not emulated Leaving out of account 
the Supreme Court, which existed only on paper after 
the attempt to organize one m 1863 on the model of the 
Umon Supreme Court had been defeated by the fear of 
the states that it would be used as a lever for centrahza- 
tion, the balance between President and Congress was 
considerably upset in favour of the former by givmg him 
a longer term of office (six years), though rendering him 
mehgible for re-election, by allowing him to veto particular 
appropriations in a money biU while approvmg others 
in the same bdl, by requirmg a two-thuds majority for 
any congressional appropriation of money not first pro- 
posed by the executive, and by allowmg members of the 
President’s cabmet to sit m either house of the legislature. 
The President’s hand was also strengthened agamst the 
legislature by the fact that no one bill could 
refer to more than one subject, and thus stbenqthbnbd 
omnibus and tackmg legislation was not 
possible Lord Acton characterized these 
changes in the position of the President as “ improve- 
ments alone worth a revolution ”, but m effect they made 
the President only the strongest arm of a government 



222 


Supranational Constitutions 


PT. VI 


interently weak. He could be more active in a more 
limited sphere of action than the President of the United 
States, but there is not much consolation m bemg made 
manager of a business without customers, and prevented 
from seourmg any 

The enumerated powers of Congress are, in the mam, 
those of the Congress of the United States, but certain 
significant amendments reflect the constitutional history 
of the Union between 1787 and 1861 and the ideological 
struggle of the South with the North. A Confederate 
protective tariff is expressly forbidden by the provision 
that “ no bounties shall be granted from the Treasury, 
nor shall any duties or taxes on importations from foreign 
nations be laid to promote or foster any branch of 
^dustry ” (article I, section 8, paragraph 
powHBa or 1) Confederate appropriations for “ any 
OONOBHS3 internal improvements intended to facihtate 
commerce ” are likewise prohibited (article I, section 8, 
paragraph 3) Although “ The importation of negroes of 
the African race from any foreign country other than the 
Slave-holding states or territories of the United States of 
America ” was forbidden, it was also declared that no 
law “ denymg or impairmg the right of property m negro 
slaves shall be passed ” (article I, section 9, paragraph 3) 
Thus the “ peculiar institution ” and the particular 
taboos of the South were enshrmed m its separate 
constitution, and the defeat of the Southern cause 
meant that the constitution of the Confederate States 
of America was to become fossilized almost before it 
had begun to exist It is as a fossd of the 
pohtical attitude of the South, as it had 
developed durmg three-quarters of a century 
of chafing agamst imphcations that had been discovered 
m the federal constitution of 1787, that it has its chief 
interest Intrinsically its worth is not great It was too 
hastily drawn up, too much a product of the passmg 
moment, probably to have satisfied even a victorious 
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South for long For a defeated South it was an impedi- 
ment conoernmg the abandonment of which there was no 
choice, but if there had been, it is pretty certam that 
Lee’s men would have preferred to keep their horses It 
did not need reoonstructmg out of existence, it simply 
faded away, and even the deep South has spared it no 
nostalgic thoughts 

Of more far-reachmg sigmficanoe are the mutations 
forced upon the federal constitution itself, m the North 
during the war and throughout the whole 
country durmg the reconstruction period, oonstitdmon 
for it emerged from this war and post-war m 

period altered m emphasis u not m form, 
and became in consequence an mstrument far removed 
from what the convention of 1787 had mtended or the 
Federalist had expounded. It was redefined and over- 
hauled Its body was virtually the same, but the power 
that motivated it was different With the disappearance 
of state sovereignty a score or more of lesser impulses were 
consolidated into one, and despite the ciacks that the oivil 
war left for time to fill, the American nation-state now 
spoke with more authority than the American nation of 
states of pre-war days could ever have done It remained 
to be seen what use would be made of this new imperative. 

In the sphere of the Union government of the North 
the constitutional history of the war resolved itself into 
a struggle between the executive and the 3 tiitiqglb 
legislature. Armed with the wide authority bbtwben 
that the constitution gave him as com- and 
mander-m-chief in tune of war. President BEaisDATirBB 
Lmcoln attempted actually to control operations, but 
Congress, jealous of this authority and the use made of it, 
attempted through its committee “ on the conduct of the 
war ” to do the same. The none too brilliant succession 
of commanders of the Northern forces were thus bom- 
barded with orders and advice from two directions, and 
they were at times more embarrassed by this attention 



224 Supranational Constitutions ri vt 

from behind therr own lines than by the guns and raids 
of the Confederates No previous war of the United 
States had been fought, as it were, with Washington as 
a grand-stand, and during its course the constitution of 
1787 was revealed as an instrument that left an un- 
comfortable no man’s land between President and Con- 
gress, just as the sectional differences from which the war 
had sprung had revealed one between the states and the 
federal government President and Congress were com- 
petitors for the fillin g of both vacancies , each sought to 
take the initiative m coercmg the seceded states , each 
sought to assume the whole of the additional federal 
authority for whioh the defeat of states’ rights left 
room 

Durmg the war the executive tended to predominate 
and m the post-war or reconstruction period the legis- 
lature held the wlup hand, while the Supreme Court, 
fallen from its high estate of the days of Taney (and even 
further from the days of Marshall) fell mto a position of 
insignificance from which it took long to recover. The 
balance of power between the three arms of the federal 
government was shattered, and when the time came to 
attempt to put it together agam, not all of the pieces 
were to be found. 

The restraints imposed upon civil hberty durmg the 
war were usually executive acts (though m some cases, 
as with the suspension of habeas corpus m military areas 
m 1862, these acts were subsequently approved by 
^BDEEAi, Congress) and one of the constitutional 

powBBs consequences of the war was a very large 

BKLAEOBD . , r , i n 

mcrease m the power oi the federal 
executive, which Congress immediately and the Supreme 
Court somewhat later attempted to reduce. But though 
the different organs of the federal government might 
dispute about the right to exercise these powers, they 
were not mchned to let them lapse or to revert to the 
separate states Indeed nearly all the new powers, except 
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those of arbitrary arrest and the nae of arbitrary trihimals, 
became permanent or else provided precedents for future 
advances of the federal power War finance and the war 
levies of men for the forces, gave to the federal government 
prestige in the financial sphere and control over the 
miHtia that did not disappear with the coming of peace, 
while the precedent for a federal income tax (which did 
not achieve the unassailable position of sanction by 
constitutional amendment until 1913) was set The 
enlargement of existing powers (as in mterstate commerce 
regulation) was not followed by a corresponding con- 
traction, and the federal government was able to dig 
itself into the supervision of the new field of railroad 
(particularly transcontinental railroad) development The 
function of protecting the four million enfranchised 
negroes given to the federal authority by the thirteenth, 
fourteenth and fifteenth amendments to the constitution, 
when added to these other less formal extensions of its 
power, meant that at the end of the eighteen sixties the 
Umted States of America meant something rather different 
as a governmental concept than at the beginnmg The 
old doctrine of divided sovereignty to which 
so many American statesmen had subscribed, sovBBBioNTy 
and to which probably a majority of the 
convention of 1787 would have adhered had the issue 
emerged clearly to them, was now dead. The right to 
secede and the right to nulhfy had been defeated in the 
field, and the dnfeat was registered in the courts and m 
the council chambers of the country Tor the first time 
a truly national rigvme could be said to exist. An 
American nation-state had come into existence, to which 
the separate states were ultunately subordmate, though 
m normal times they still wielded considerable authority, 
while the residual power (unlike that in the new Canadian 
federation) remained with them The scales, after 
balancing uneasily for three-quarters of a century, had 
come down on the side of the nation as a single entity, 
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The Union was a drag-net, and once a state was in it 
there was now, it was finally demonstrated, to be no 
escape. The holes to which Calhona had pomted now 
no longer existed, even ui theory The mesh was made 
far closer after the recapture of the eleven states of 
the Confederacy. “ One good thmg — among other 
mestnnable blessings — which the suppression of the 
rebelhon secured for us ”, wrote J. L Motley in 1866, 
“is that the words confederacy and confederate have 
become odious m the American lexicon, as they ought 
always to have been ” The word federation did not 
become odious too, but it did acquire with this new 
synthesis, a new meamng ahen to the pages of the Federalist 
and TocqueviUe, ahen to the ideas of Jefferson and Jack- 
son, if not of Alexander Hamilton, and it was m this 
new meamng that it re-acquired popularity among the 
states of the world. 

If the period of the war itself may be regarded as the 
innings of the President, the reconstruction period was 
that of Congress For the first time, a second section 
was added to a constitutional amendment when the 
thirteenth amendment was drafted and adopted m 1865, 
and this new section read “ Congress shall have power to 
enforce this article by appropriate legislation ”. Such a 
section m virtually identical wording was 

DnrFBRBNOBS i n i m i i 

ooNOBUNiNa also appended to tho lonrteenth. and niteenth. 

Congress had wide ideas con- 
cerning what was appropriate, and if the 
President or the courts had different ideas, who was to 
judge between the three authorities * Not for twenty 
years, during which Congress had attempted to impeach 
a President and to muzzle the Supreme Court as “an 
mstitution which defies the people’s will ” did these 
efforts to estabhsh a sort of legislative sovereignty cease. 
Through the Reconstruction acts, the Enforcement acts, 
the EJu Klux Klan act, the Tenure of Office act and 
other measures. Congress wielded for a time enormous 
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and virtually unbridled power. The President might 
veto legislation, but if it were then passed over his veto 
he was required to enforce it, and it could come under 
the review of the Supreme Court only in the piecemeal 
way of appeals m specific cases Congress, m the name 
of the majority of the people of the Umted States of 
which it could claim its decisions to be the mstruments, 
was able to attack the Rule of Law which the constitution 
of 1787 had sought to establish and safeguard 

Only with difficulty, and only after the end of the two 
terms of office of President Grant (whose views on recon- 
struction and on the enforcement of the new amendments 
in the South made him more complacent about the policy 
of Congress than Johnson had found it 
possible to be) was Congress forced to sionai be- 
recede somewhat from its aggressive attitude 
toward the balance of the constitution After the elections 
of 1876 Congress began to acqmesce somewhat m the un- 
doing of the more extreme measures of the reconstruction 
era, and in a watermg down of the effect of the three new 
amendments. But the instrument of the reaction was 
not the President , it was the courts Decisions of the 
Supreme Court (whose stmg Congress had not been able 
to draw) began to whittle down the effect of Congressional 
Reconstruction just as, earher (as in ex parte Milligan in 
1866) they had succeeded m denymg the vahdity of 
some of the President’s more arbitrary wartime powers 
The cases of The United States v. Reese and The United 
States V Gruikshanlc, both decided m 1876, were followed 
by no new enforcement or civil rights acts, and the 
thuteenth, fourteenth and fifteenth amendments re- 
mamed shrunken to an extent that permitted continued 
discrimination against, and disfranchisement of the 
coloured population to be practised, as the “ Carpet 
Bag ” era came to an end m the South The negro 
slaves had been freed and their theoretical right to vote 
was estabhshed, but any form of discrimination other 
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than “ on account of race, color or previous condition 
of servitude ” was now permissible, and many were the 
mgemous forms elaborated. 

Yet this reconstruction era, like the war, left its 
indehble mark on the constitution, and in many other 
places than m the three amendments The 
tendency toward undivided and more pur- 
poseful national sovereignty, wielded by 
the people’s chosen representatives, acquued 
great momentum, and despite the many 
high-handed and low-principled actions of the recon- 
struction governments, despite the demal of elementary 
democratic rights m the heat of reconstruction, the 
federal idea survived all these vicissitudes to acquire 
new prestige with the enfranchisement of the coloured 
population and the growmg mfluence m national affairs 
of the radical communities of the new West. The 
sectional struggle of North and South had ceased to be 
a central issue m American affairs almost before the 
conclusion of the war Already the origmal thirteen 
states were in a very defimte mmority, and the formative 
developments of the nation were takmg place more and 
more, not only beyond the Appalachians, but beyond the 
Mississippi and even beyond the Eockies. The recon- 
struction of the South mattered a great deal both above 
and below the Mason and Dixon line, but m the minin g 
camps and the wheatfields and on the ranges, m Colorado 
and Oahforma, m Montana and the Dakotas, there were 
other thmgs to think about For the nation as a whole 
it was the by-products of the reconstruction era that 
mattered more than all the thmgs that Congress had 
dueotly tried to do, the President to check or the courts 
to neutralize The wide interpretation of the “ equal 
protection of the laws ” of amendment 14 came qmte to 
obscure its origmal mtention of protecting the negroes 
of the South, and the deprivation of rights clause came 
to be mvoked m every kmd and sort of cucumstance in 
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every part of the Union. The moursion of the federal 
government into the busmess of protectmg the con- 
stitutional rights of the citizen has perhaps proved to 
be the major permanent constitutional effect of the 
whole Civil War and Reconstruction era. The whole 
attitude toward personal rights has been altered in the 
Umted States smce Lmcoln’s Emancipation Proclama- 
tion of January 1, 1863 Before that time the question 
of civil rights had been in the hands of the states , smce 
then the federal authority has tended to settle the matter 
whenever difhculties have arisen “ That government of 
the people, for the people, by the people shall not perish 
from this earth ” was to become a national concern, and 
its watchdog the federal government Eederahsm and 
democracy had reached a new apotheosis. 



CHAPTER XVIII 


PRUSSIA AS THE NUCLEUS OE A EEDEBATBD 
GERMAN EMPIRE 


Jena and Auerstadt had discredited the state of Frederick 
the Great, and the reforms of the hheration period had 
resulted m a bureaucratic absolutism replacing pure 
monarchical absolutism This “ golden age of efficient 
bureaucratic rule ” in Prussia between 1815 and 1847 
gave a government that was efficient without being 
either free or representative, and the agitation for a 
written constitution and some form of national repre- 
sentation was persistent The behest of article thirteen 
of the Bundesakte went unheeded m Prussia, and though 
in 1823 provmcial assembhes of estates were set up, 
there was stiU no national assembly or even any provision 

^ for these to consult together until 1847, when 

pBvssiAN the economic need for a national loan to aid 

DIET. 1847 building of the Prussian Eastern Railway 

persuaded the government to summon a United Provincial 
Diet. But the Diet demanded a written constitution and 
refused the Ostbahn loan until its demand was met, with 
the result that Frederick Wilham IV dissolved it rather 
than see a “ blotted parchment ” come between him and 
the people he beheved himself divinely appointed to rule. 
Prussia’s first United Diet was nevertheless a landmark 
in her constitutional development, and provided a pre- 
cedent for the second Diet which met m April 1848 m 
the shadow of the “March Days” This, m its turn, 
gave way to the popularly elected Prussian national 
assembly which, parallelmg the Frankfurt Assembly, 
met m Berlm m May 1848. 

Frederick Wffiiam, who, whatever his mental reserva- 
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tions, had sought to identify himself in the eyes of his 
people with the constitutional reform, movement m 
Germany by his famous proclamation and by the appomt- 
ment of the Gamphausen-Hansemann hberal ministry m 
March, had now to agree to accept a constitutional rdgime 
m his own Prussia, but he was not so powerless that he 
was forced to accept any constitution presented to him 
by the national assembly, and m attempt- 
ing to devise a form of government to which n-atiohai, 
he would agree, the assembly ahenated its 
more radical element and drove the king 
(not unwillingly) mto the arms of the Conservative 
“ Camarilla ” of the Gerlach brothers While Frederick 
Wilham had been mclined to accept Camphausen’s com- 
promise constitution, he could not stomach the more 
radical Waldeck draft (which omitted “ von Qottes 
Gnaden ” from the royal title) of October 1848, and m 
November (mutatmg the removal of the Austrian assembly 
from Vienna to Kremsier m Moravia) the new reactionary 
government directed the Prussian assembly to meet, after 
an enforced adjournment, at Brandenburg on the Havel, 
and when it did not do so, dissolved it on December 6, 
issiung on the same day a constitution of its own, 

This legitimist constitution, which Frederick Wilham 
considered it good tactics to grant as a counterblast to 

the activities of the Frankfurt Parhament, , 

did not differ greatly from the draft pre- oonstitution 
pared by the Prussian national assembly, 
and closely followed the Belgian constitution of 1831 in 
many respects, but it was declared subject to revision 
directly a legislature had been elected aceordmg to its 
provisions (which mcluded a popularly elected lower 
house), and foUowmg the attempt of the new legislature 
to recognize the vahdity of the Frankfurt constitution, 
it m its turn was dissolved on April 27, 1849, and the 
opportumty provided by the growing success of the 
reaction m Prussia and Germany was seized upon to 
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abolish, the short-lived uiuversal manhood suffrage and 
to set up a system of mdirect election, one of the details 
of which was the notorious three-class franchise that was 
to persist m Prussia for seventy years Qualification was 
on the basis of property ownership, tax payment and 
official or professional position, and m each electoral area 
three groups representing equal amounts of aggregate tax 

payment each selected an equal number of 

THREE-oLAss eloctors, who, in their turn, sitting as one 

EEANOHisB body, elocted representatives to the lower 

house of the national legislature By this arrangement 
one of the three classes was practically confined to a few 
rich voters m each area, who thus had as much weight m 
electmg national representatives as did the larger number 
of voters m the second class or the still larger number 
(usually a majority of all voters m the area) m the third 
class. This ingenious dilution of the representative 
prmciple was to be the Prussian monarchy’s chief con- 
tribution to the science and practice of constitutional 
government Por the rest, the Prussian constitution 
hammered out between 1848 and 1850 was a conjugation 
of the constitutional ideas already given expression in 
Europe by the generations of 1816 and 1830 Not in- 
appropriately did a pamphlet published m Prussia m 
1848 bear the title “The constitutions of the United 
States of North America, the State of New York, the 
Kingdom of Norway and the Kmgdom of Belgium, 
with the draft of the new Prussian • constitution as 
Appendix 

The first legislature elected under the restricted 
franchise (m August 1849) agam revised the constitution 
m a reactionary direction, droppmg among other things 
the Belgian guarantees for the fireedom of the press, and 
before he could be persuaded to take the 
oath to the constitution, m 1850, Prederiok 
WiUiam insisted on further revision, m- 
creasmg the number of royal nommees m the upper 
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house and restricting the budget rights of the lower 
Only then did he give his official adhesion, on February 4, 
1860, to the constitution that had been published on 
January 31. It fell far short of the ideals of 1848 The 
three-class indirect electoral law had replaced direct 
election and the universal franchise ; the upper house 
retained few representative features, and in 1864 all 
remaining elective elements m it were ehmmated , the 
budget law was left vague in article 99, and the army 
was not placed, as m Belgium, under the control of the 
legislature, two features that were to constitute elements 
of the constitutional crisis of the sixties in Prussia , but 
the adhesion, on the other hand, to the Belgian model in 
religious matters, although the rehgious situation was by 
no means analogous (especially m view of the recent 
Cologne church crisis), left the way open for future diffi- 
culties in that sphere, and contributed not a little to the 
Kulturlcampf of the seventies. 

The Prussian constitution of 1860 was, mdeed, a half- 
hearted document, and it was mterpreted m the most 
ilhberal way possible durmg the remamder ^ 
of the personal rule of Frederick Wdliam IV heabted 
( until his incapacity caused the settmg up 
of a regency in 1858), but nevertheless it has great 
sigmficance, not only because under it Prussia for the 
first time became a Verfassungsstaat, but because it lasted 
until 1918, and thus remamed her form of government 
through the period durmg which Prussia was the leadmg 
and do min ating state in a unified German Empire With 
all its limitations it meant that parhamentary govern- 
ment of a sort was set up, with mimsters possessmg some 
degree of responsibihty and a long who had sworn to 
observe and maintain a written fundamental law Had 
the unlimited absolutism of the eighteenth century or 
the unfettered bureaucratic rig%me of the first half of the 
nineteenth century remamed m existence m 1871, it would 
have been much harder for Prussia to assume the leader- 
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ship of the new German Empire, or indeed for that Empire to 
have been created at all The constitutional state of 1860, 
with all its shortcomings, was a direct consequence of the 
strength of the movement of 1848, and was a forerunner 
of the movement of 1867 to 1871 By contrast, Austria 
stdl remamed forty years behmd Prussia m governmental 
orgamzation after 1850 The 1848 movements gave to 
her the permanent abohtion of serfdom and feudal 
privilege (which Prussia had elimmated m the period of 
the Stem-Hardenberg reforms), hut they 
ooNSTiTtr- did not produce a permanent constitutional 
regime, for the constitution granted by 
Francis Joseph m 1849 was abolished m 
1861 As a Verfassungsstaat, m accordance with the 
prevaihng ideology of the middle nmeteenth century world 
and of mid-nmeteenth century Germany, Prussia had a 
very considerable advantage over her rival, where ab- 
solutism stiU reigned, in the final stages of the duahstic 
struggle A state that could not set her own house in 
order was hardly as ripe for the leadership of a umted 
Germany as one whose house erred only m the direction 
of hemg rather too orderly 

Prussia’s advantage was, nevertheless, by no means 
immediately apparent, and the attitude of her king forced 
her to contmue to play second fiddle m Germany for 
a while. Her attempts m 1849 and 1860 to sponsor a 
German constitutional scheme more effective than that of 
the old £^md but less radical than that of the Frankfurt 
Parhament, were received coldly by the lesser states and 
with open hostfiity by Austria, who had as little desire 
to see the king of Prussia as Radowitz’ president of a col- 
lege of German prmces as she had to see him Gagern’s 
“ Emperor of the Germans A mmority of one in 
Qj, Germany and badly outmanoeuvred m the 
OLD “btotd”, Hessen-Kassel crisis, Prussia found herself 
consentmg at Olmutz in 1860 to the revival 
of the old German Bund, and was unable at the Dresden 



OH xvm A Federated German Empire 236 

conference of the following winter to secure its reform 
in any effective way The restored Bundestag com- 
placently allowed the mfant German navy, the freedom 
of the press and “ The Fimdamental Rights of the German 
People ”, all achievements of the 1848 movement, to go 
on to the scrap-heap, but though an era of reaction followed 
in nearly all the states of the Bund, it was not quite the 
age of Prmce Mettermch all over again Austria was 
never able to press home her advantageous position at 
Olmntz, and from 1861 (when her own short-hved con- 
stitution was abohshed) onward she was 

’ OBISIS 01’ 

to encounter the persistent and successful german 
opposition of Prussia (now represented by 
the young Count Bismarck) to aU her schemes for domm- 
ating the Bund Por fifteen years Austria and Prussia 
sat glaring at each other across the table of the Bundes- 
palast, the chequer-board of a chronically dismnted 
Germany between them registermg an unbroken stale- 
mate The N ationalverem of 1859 failed to put through 
its scheme for an effective central government for Ger- 
many, then Prussia’s attempt at the creation of a true 
federation was blocked by Austria m 1861, and Austria’s 
reform pohcy at the Frankfurt Fursfentag of 1863 
was foiled by Prussia The vicious circle was only 
finally broken by the Austro-Prussian war of 1866, 
after having been bent to breakmg-pomt m the Danish 
war of 1864 

This final crisis of German duahsm followed a pattern 
oddly inverted m form as contrasted with the contem- 
porary crisis of duahsm m the Umted States of America. 
The parahehsm between the problem of North and South 
m the United States of America and of Prussia and 
Austria m Germany was by no means a oompamson 
complete one , nevertheless, there were 
some similarities, and the two problems saonoNAi- 
were solved m successive years — 1865 and 
1866 — with m each case the drift of a decade toward 
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the apparently inevitable crisis The Austrian triumph 
at Olmutz in 1850 ushered m the last phase, just as did 
the “ compromise ” of the same year in America, and 
after the problem had been solved by resort to force, 
there succeeded m each case a period of “ reconstruc- 
tion”, leadmg m Germany through the North German 
Confederation to the Bismarckian Empire, and m America 
to the restoration of the Umon, with the institution of 
slavery eradicated and the prmciples of secession and 
nullification excluded from a more closely conaohdated 
federal state than had previously existed The differences 
between these two duahsms were as strilong as their 
similarities Austria is more to be compared with the 
South , each had her “ pecuhar mstitution ”, m one case 
slavery, in the other the non-German lands , each had 
a long -established pre - eminence, challenged by the 
development of a more northerly and hardier rival But 
while Austria, at the crisis, had to be forced agamst her 
will out of the old umon, the South had to be forced to 
stay in, and it was Prussia who, in 1866, resorted to 
secession to brmg matters to a head 

The conflict between the rival Greater German and 
Lesser German schools of thought had, of course, no close 
parallel (except durmg the actual existence of the Con- 
federacy) m America Both schools (as opposed to the 
small group that contmued, usually in exile, to favour a 
great unitary German repubhc) were federahsts The 
Kleindeutsche favoured a monarchical Bundesstaat possess- 
BJVAi, ^ strong central authority, with Prussia 

GERMAN at its head and Austria excluded, while the 

soLVTioNs Qrossdeutsche desired a monarchical Bundes- 
staat of a looser nature, with a much weaker central 
authority, so that both Austria and Prussia could be 
members, yet neither predommate The former favoured 
a rather more consohdated federation than existed m the 
XJmted States before 1865, and the latter desued httle 
more than a Staatenbund shghtly more effective than that 
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of 1815 or of the Articles of Confederation Consequently 
the constitution of the United States of America began 
to present itself as a middle way for Germany — until 
America’s own dualism spht the Union for a time into 
two warring factions The secession of the South and the 
American Civil War midoubtedly caused a great set-back 
to the prestige that the federal system of the United 
States had enjoyed m Germany, and it remamed in the 
shadow for the course of the conflict Germans were 
perplexed Even Bismarck wrote in a letter to Motley 
in 1863, “What are you fighting about* Do you 
Imow * ” 

But if Bismarck really did not know what the 
Americans were fighting about, he certainly had a clear 
perception of the constitutional battles on two fronts — 
the Prussian and the German — that he was hims elf 
waging, and that he brought to a simultaneous and 
successful close m 1866-67 In Prussia the reaction 
between 1860 and 1868 had done its best to dram the 
spirit of 1848 out of the body politic, but the hberal 
movement was still active enough and the middle classes 
newly admitted to a share in pohtical power were already 
strong enough to desire it m reahty as well as m appear- 
ance In consequence the weight of numbers began to 
teU agamst the small but vigorous reactionary party, and 
in 1868 began what was called “ the New 
Era” m Prussia with the dismissal of “thbnbw 
M anteuffel and the oaUing m of Auerswald 
as Minister-President. The Regency was a penod of 
good feehng and hope of reform, but by 1860 the Prmce 
Regent had been oonvmced by his war mimster, Roon, 
of the urgent need for the reorganization and increase of 
the army (stdl governed by a law passed m 1814), and 
liberal opposition to such changes merely convmced him 
that he must not let the defence of the state depend upon 
the will of an elected body The pew Progressive party 
of left wmg hberals openly demanded, at the outset of 



238 


Supranational Constitutions 


the new reign (Frederick Wilham IV died in 1861 ), both 
parhamentary control over the army and constitutional 
reform in the direction of a more popular form of govern- 
ment, and in March 1862 the intractable lower house was 
dissolved and the New Era mimstry dismissed Elections 
only produced a further swmg to the left in the member- 
ship of the lower house, and aU biUs involving army 
reorganization were rejected It was at this juncture 
that Roon judged the pear to be ripe and Bismarck was 
called in by the distracted kmg. Bismarck’s steam- 
roller tactics with the legislature and his elaboration of 
the theory that any gap or vagueness in the constitution 
BiBMABOK could be filled in by the government actmg 
Am) THE QQ own, made it possible to reorgamze 
sTiirmoNAi, the army and to contmue to raise taxes in 
STBUGOLK teeth of a contmued policy of legislative 

non- cooperation The Fortschnttapartei began to lose 
ground, and finally the Austro-Prussian war, in which 
the reorgamzed army was called into action, provided 
the opportumty for an outburst of patriotic fervour which 
finally disrupted it A complacent country was now 
wilhng to let a bill of mdemmty legahze Bismarck’s 
defiance of the mceties of the constitution, and the 
legislature sank back mto the subordmate position that 
the triumphant monarchy, bureaucracy and army con- 
sidered to be its proper place m the Prussian state The 
spearhead of German unification was not to be blunted 
by speechifymg and maj'onties • 

Though “ from the standpoint of constitutional history 
the story of German unification cannot be told ”, it was 
necessary for the fact of unification to be recognized m 
constitutional form, because the process was 
not to be complete consohdation mto a 
umtary state (to which the Prussian consti- 
tution could have been extended as was the 
Piedmontese to aU Italy), but in part consohdation (the 
annexation by Prussia of Hanover and certain other 
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north German opponents m 1866) and m part federation. 
Prussia’s German aUiea m 1866 could not he annexed, 
and the neutral southern states could not even he incor- 
porated m the federation dominated by her until 1871, 
when they drove as hard a bargam with Bismarck as 
they dared It was essential that the terms on which 
first the north German and then the south German states 
would unite with Prussia in a German federal state which 
excluded Austria, should be carefully drawn up, for, as 
always, they did not (and Bismarck knew that they did 
not) trust either her or Tiim 

The constitution of the North German Confederation 
of 1867 has been called “ an attempt to weld together the 
Bundesakte and the Prankfurt constitu- 
tion ”, but it is also characterized by the aBBMAn- oon- 
determmation to have nothing to do with 
certain leading features of either Quite 
apart from the much more modest territorial extent of 
the North German Confederation (it mcluded only the 
states north of the river Main, and made no hopeful yet 
despairmg gesture toward Austria) it achieved a dis- 
tmctly lesser degree of consohdation than would have 
the Prankfurt constitution of 1849 It differed also m 
the nature of its origm from the earher constitution, for 
the 1849 document had been the work of popularly 
elected representatives of the people and was only sub- 
mitted to the separate states of Germany after bemg 
proclaimed, whereas that of 1867 was the work of Bis- 
marck himself, aided to an mdetermmate extent by a 
small number of informal advisers such as Delbruck, 
Savigny, Duncker and Bucher, but modified on certam 
pomts before promulgation at the request of the separate 
states 

A lesser degree of unification was achieved than the 
Prankfurt constitution of 1849 (or Bismarck’s own 
cynical “ umty programme of 1866 ”) would have seemed, 
but the North German Confederation, despite its territorial 
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lunitations, marked a distmct step forward from the Bund 
of 1815 m the direction of a German national and federal 
state National legislation was made superior to state 
laws withm the sphere of the federal authority, and equal 
and uniform civil rights were given to all North Germans 
living within the boundaries of the Confederation Argu- 
ment immediately arose, and contmued throughout the 
hfe of the North German Confederation and of the Em- 
pire which succeeded it, ooncemmg whether it really set 
up a true federal state The constitution was itself not 
exphcit, but the circumstances of its founding and the 
sum of its provisions make it clear that it was mtended 
by Bismarck to go beyond the Articles of Confederation 
or the Swiss pact of 1816, and to resemble 
the American constitution of 1787 and the 
Swiss constitution of 1848 m drawing the 
hne between federal and state authority. 
Directly after the hst of member-states (article 1) the 
federal law is declared superior to state laws (article 2), 
an echo of the American “ supreme law of the land ”, 
and common citizenship and civil rights are provided 
for (article 3) The legal competence of the federal 
government is then defined, and while it is not so, extensive 
as under the Erankfurt constitution of 1849, it does 
mclude the railway and the postal systems of the whole 
country, which Frankfurt did not. In the Bundesrat (the 
upper house, representing the states mdividually) separate 
standmg committees were to be set up tp deal with the 
various fields of federal authority (article 8), includin g 
the army, the navy, customs, commerce, railways and 
posts and judicial affairs. The practice which had grown 
up m the American Senate wnthout any promptmg from 
the constitution, is here seen crystallized m actual con- 
stitutional form, a tendency which has also been discerned 
m the new Swiss federal state 

The presidency of the confederation was vested m the 
crown of Prussia (article 11) and a federal chancellor 
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(Bundeskanzler) was to be president of the Bundesrat and 
actual head of the government (article 16) He was to 
be appomted by the emperor, but nothmg was said 
ooncernmg his reaponsibihty to the Reichstag (a lower 
house representing the people of the Confederation, 
votmg on a basis of manhood sufirage by ^ 
secret ballot m electoral districts, as pro- spomibl® 
vided by separate electoral laws) The 
safeguards agamst the “great beast”, de- ™ivbrsai, 
spite the universal manhood suffrage for 
the Reichstag (article 20), were indeed many Not only 
was the ministry responsible only to the president of the 
confederation, but there was an unlimited veto vested 
m the president, who had to accept all biUs before they 
could become law, and m the chancellor, who had to 
countersign and accept responsibUity for them (articles 


16 and 17) The intermittent debt to the 

' DEBT TO 

Franlrfurt constitution of 1849 is seen very I'HAiixnjBT 


strikingly m article 33, which m very 


OONSTITUTION 


Similar words to article 33 of the Frankfurt constitution 


provides that the Confederation shall form a single 
customs and commercial unit The mspnation of both 
had, of course, been the customs unions of the twenties 
and thirties, culminatmg m the Prussian ZoUverein’^ 
triumph over its rivals which had foreshadowed a pohtical 
union dominated by Prussia Federal mdirect taxation 
upon articles produced withm the territory of the Con- 
federation was lalso allowed, but it was demed to the 
state governments (article 36) A cautionary lesson was 
learned from 1849 when the navy, which had then been 
everybody’s and consequently nobody’s business, was 
placed, m effect, under the control of Prussia (article 53) 
There was also to be a umted federal army under Prussian 
supervision, not as an unimportant appendix to the 
separate state armies, but to take then place (article 62). 
Another fundamental departure from the prmciples of 
the Bundesakte came with the restriction of diplomatic 
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representation abroad to the Confederation alone (article 
66). Not even Prussia was to have separate ambassadors, 
and agam an experiment of 1849 (when Prussia merged 
her representation in certam foreign countries, such as 
the Umted States of America, with that of the provisional 
central government at Frankfurt, by appointing the same 
mdividuals when these happened to be Prussians) was 
developed into a definite system The constitution could 
only be amended with the consent of any states mdividu- 
aUy affected, and only fourteen votes m the Bundesrat 
(Prussia alone had seventeen) were needed agamst any 
proposed amendment to secure its rejection (article 78) 
As amendment was by the ordinary legislative process, a 
power of veto was here actually given to the president, 
to the chancellor and to Prussia (as represented in the 
Bundesrat) 

The completion of German unification, with Austria 
and the Hapsburg lands permanently excluded, came with 
QERMAN proclamation of the German Empire of 

0^1871 1871. The Confederation of 1867 was en- 

larged to mclude Hessen, Bavaria, Baden 
and Wurttemberg, its president, Wfiham I of Prussia, 
became German emperor, and its federal chancellor, Bis- 
marck, became imperial chancellor The constitution 
of 1867 was retamed, and for the states of north 
Germany was not changed m any significant way, apart 
from the change of title. For them it was as the Consulate 
becoming the Empire, or as the admission of Maine and 
Vermont, Kentucky and Tennessee to the American union 
a few years after 1787 The south German states, on 
the other hand, had not been defeated or overawed m 
a war They were, mdeed, the valued alhes 
of Prussia m the war against France, and 
they were the homes of strong particularist 
traditions By the November treaties of 1 870, 
they were consequently able to secure concessions which, 
if not very important, were at least a sop to their particu- 
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lansm, as the price of their participation in the new Ger- 
many, and these concessions, written into the constitution, 
are really the only significant differences between the text 
of 1871 and that of 1867 The reserved rights (Eeservat- 
rechte) allowed Bavaria, Baden and Wm’ttemberg to levy 
taxes on beer and brandy produced withm their own terri- 
tories and disbarred the federal authority from so domg 
(article 36) , Bavaria and Wurttemberg were allowed to 
retain then separate postal systems (articles 10 and 62) 
and their independent armies (articles 68 and 73), with 
provision for federal supervision to secure uniformity , 
Bavaria alone was permitted to retam her separate 
railway system (article 46) Certam concessions insisted 
upon by the three states affected them specially, hut not 
so exclusively as the ReservatrecMe These were the pro- 
vision that the Bundesrat should ratify any declaration 
of war (article 11) and sanction m advance federal action 
agamst any separate state or group of states (article 19) , 
the settmg up of a special foreign affairs committee of 
the Bundesrat under a Bavarian chairman, with permanent 
Saxon and Wurttemberger representation (article 8) , and 
the declaration that only representatives of those states 
directly affected should vote in either house of the federal 
legislature on matters not concermng all the states 
(articles 7 and 28) Only to the extent of lettmg it make 
laws regarding the press and the right of association was 
the competence of the federal authority under article 4 
of the constitution (section 16) extended. AU, the other 
changes were m the direction of either limitmg or more 
closely definmg its existmg powers, though nothing really 
vital was taken away from it The inclusion of the three 
southern states and Hessen also meant that the Bundesrat 
was mcreased from 43 to 58 members, and the Reichstag 
from 297 to 382, but the fourteen-vote veto m the Bundes- 
rat on constitutional changes was not altered, and this 
gave Bavaria, Baden, Wurttemberg and Hessen, acting 
together, a negative similar to that previously enjoyed 
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137 Prussia alone or by a combination (very difficult to 
achieve) of a multitude of the petty one- or two-vote 
states (In the North German Confederation only Saxony, _ 
with four votes, stood outside this class. In 1870 Bavaria 
received six votes in the Bundesrat, Wurttemberg four, 
and Baden and Hessen three each ) 

This none too dehcate balance of forces between 
emperor (representing the old authoritarian tradition), 
Bundesrat (representmg the particularist 
tradition of the separate states) and Reichs- 
tag (representmg the new popular aspira- 
tions), with the imperial chancellor ridmg the fulcrum 
as best he could, lasted without major structural change 
until nearly the end of the Hohenzollern empire Article 
19, with its provision for sanctions against separate states, 
was never used m this way Actual amendments were 
few and unimportant The period of the Reichstag was 
altered from three to five years m 1888 and the Reichsland 
of Elsass-Lothringen was given representation m the 
Bundesrat in 1911 Par more important were develop- 
ments resulting ffiom mterpretation of the constitution 
and from the procedure of successive governments under 
it, though these did not find their way mto its text 
These developments may be summed up as a piogressive 
dechne in the significance of the Bundesrat (which might 
have become the pivot of the constitution if things 
had run m the other direction) and the complementary 
UNITARY tendency in the direction cvf a more unitary 
TENDBNoxBs, form of state-orgamzatiou for the whole 
1871-1918 empire. The emperor and chancellor were 
able to dominate the Bundesrat, particularly through their 
duect control over the large block of Prussian votes, and 
the Reichstag, with its democratic election at least every 
five years, the pubhoity of its open debates and its party 
strife, easily managed to outshme in the public eye a 
Bundesrat dehberatmg secretly and consistmg m the mam 
of unknown figures, despite the constitutional power of 



OH xvm A Federated German Empire 245 

the Bundearat to demand the dissolution of the Reichstag 
and of its members to he heard in it The foreign affairs 
committee of the Bundesrat (such a feature of the com- 
promise of 1871) remamed mactive, and m foreign policy 
first the chancellor and then, after Bismarck’s removal, 
the emperor himself gave the keynote to foreign pohcy. 
The Yellow Perd, the Place m the Sun, the Future on the 
Water and other resoundmg landmarks m the relations 
of the German Empire with the world, were aU conceived 
without assistance from the foreign affairs committee of 
the Reichsrat, and, mdeed, without its knowledge. Colonial 
pohcy too, when that became important, was not an affair 
of the Bundesrat, and m the government of the new 
colonies the legislature did not participate. The Reichs- 
land, consistmg of the provmces of Alsace and Lorraine, 
ceded by Fi’anoe in 1871, came directly under the federal 
executive, and did not achieve representation m the 
Bundesrat until 1911 Unitary tendencies were many 
Commercial and orunmal law were made uniform through- 
out the Reich, as was later the oivd law , a national 
supreme court was set up at Leipzig m accordance with 
the pro mis e of article 76 of the constitution ; the courts 
were made uniform, as was also legal procedure through- 
out the Reich The economic umty of the country was 
completed by the entry of Bremen and Hamburg (specially 
excepted m 1807 and 1871) mto the general customs and 
tariff system of the country m 1888, and superimposed 
on aU. this camq the advanced social legislation of the 
Reich in the later Bismarckian period and the develop- 
ment of the Reich war and naval departments, the postal 
system, the department of justice and the colomal 
office, as the German Empire graduaUy expanded mto a 
larger and larger place m the sun 

The new empire inh erited Prussia’s diffioulty m 
reconciling parhamentary control over the army with 
methods of orgamzation and reorganization desired by 
the war mmistry and the higher command, but a com- 
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pi’omiae was reached in 1874 which provided for army 
appropriations to cover seven years at a time, and though 
ooNSTiTu- army increases could only be secured, even 

TioNAi with the Septennat working, in 1887 and 

OOMPBOMISIl „ f . , 

OP THU agam m 1893, by the Retchstag first bemg 

“shpthnnat” ^ggolved aud replaced by one more amen- 
able, a major constitutional crisis, such as that of 
the sixties m Prussia, was avoided, though it was a 
period of ever-increasmg military and naval expendi- 
ture. An important fresh source of national revenue 
was secured when a federal income-tax law was passed 
iu 1913 

But the Empire remamed anti-democratic iu outlook 
right up to 1918, when a last mmute bid for popular 
support m a moment of national distress 
forced the government to offer reforms that 
the liberals and radicals had long demanded 
without effect. In Prussia the abohtion of 
the three-class franchise was promised, but in the Empire, 
where imiversal suffrage had existed from the beginnmg 
without bemg accompanied by responsible parhamentary 
government, the withdrawal of article 9 of the constitu- 
tion of 1871 (which prevented members of the legislature 
from bemg ministers) was demanded The emperor 
declared on September 30, “ I desire that the German 
people collaborate more efiectively than heretofore in 
the determination of the fate of the Fatherland ”, and 
the new chancellor, Prmce Max of Badeij, said on October 
6, “When peace comes, a government cannot agam be 
formed which does not find support m the Reichstag 
aud does not draw its leaders therefrom ” On October 
18 the constitution was amended by repealing section 2 
of article 21 (which had required ministers to give up 
membership of the Reichstag upon appointment) by 
adding to article 15 (to make chancellor and ministers 
responsible to the legislature) and altermg article 11 (to 
place war declarations, treaties and mili tary and naval 
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appointments under legislative supervision). But such, 
concessions came too late, and on November 9 the dynasty 
fell Germany was not to see the phenomenon of a 
democratic empire, but was to suffer another “ year of 
revolutions 
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HAPSBtTRG SYNTHESIS — PROCESSES OF SOLUTION 
AND DISSOLUTION 


The persistence of the system of Metternich in the 
territories of the Emperor of Austria made any con- 
stitutional approach to the problem of govermng this 
THE SYSTEM beterogeueous state, in a way that would 
oE MiBTTBB,- give lastlug satisfaction to all of its many 
peoples, impossible before 1848 Mettermch 
himself, unlike his no min al master Erancis I (who opposed 
railway development because he thought it would brmg 
revolution mto the country) was not impervious to the 
need for improvement m the empire, but he set his face 
against this taking the shape of pohtical reform. He was, 
m a way, enmeshed in his own web. Having accepted 
the dynastic premises of the Hapsburgs regardmg their 
dommions, he was forced to use the Hapsburgs’ own 
pecuhar logic m deahng with every problem, and the 
structure of the monarchy remained so static over a whole 
half century that all institutions tended to be bureau- 
cratized to death and the empue became, as Redhoh has 
pomted out, congemtaUy impervious to new thought and 
new ideas 


The Hapsburg empire survived mto the era of the 
nation-state as a state oompnsmg many nationahties, 
LACK OT but lacking the cohesive force that would 

ooHEsivE bring these together as the Swiss cantons, 

HAPSBTxao the United States of America, the Itahan 

BMPiBE states and the other German states were 

eventually given unification. The Hapsburg dynasty, 
which by abfiity, astuteness and good fortune, had 
amassed this vast and heterogeneous dominion by the 

248 
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end of the seventeenth century, found itself deserted by 
all three of these quahties when it had to turn to the 
much more difficult task of synthesizmg its territories 
and giving their peoples some common purpose The 
great Turkish fifteenth and sixteenth century mvasion 
of central Europe may have postponed the possibUity of 
synthesis for two hundred years and retarded the develop- 
ment of the Hapsburg realm as a state far behind that of 
the other new monarchies, but it also provided the Haps- 
burgs with a mission to free Europe from the Turks and 
with a frontier region (as the Ottoman power receded in 
the seventeenth and eighteenth centuries) where ancient 
racial antagonisms and feudal anachronisms could be 
hqmdated. But this opportunity was lost, for the peoples 
who were freed from the yoke or the fear of the Turks 
found that they had only exchanged oppressors The 
ancient hberties of the Czechs, the Magyars and other 
peoples were trampled upon , the pretence of protectmg 
the common man against the feudal nobihty was given up , 
the dynasty which might have made itself national came 
to be regarded as alien almost everywhere that it ruled. 

Geographical and historical advantages of very great 
promise were thrown away. When uncomfortable out- 
lymg possessions such as Switzerland, the 
southern Rhmeland, the southern Hether- 
lands and north Italy had been gradually histobioai. 

^ ADYAITTAGBS 

shorn off, when the dead weight of the Holy 
Roman Empire had been removed in 1806 and the fatal 
fascination of dommation m Germany had been excluded 
m 1866 , the lands of the Danube basm remaining imder 
Hapsburg rule possessed geographical and economic, if 
not ethnographical, compactness that would seem to 
justify as strongly as ever before the contmuation of the 
effort to perpetuate m this area a cohesive pohtical 
system But the Hapsburgs had long smce been out- 
grown by the task that this would have meant Even 
the war agamst the Turks was regarded by them m its 
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later stages rather as a private campaign than as a 
national or European crusade The Hapsburg empire, 
it has been said, was regarded as a private enterprise of 
the imperial family Consequently, to the 
oMvsHMss emperor would speak of “ My 

house ” or “ My army ” in a manner that 
was already out of date in the Prussia of Frederick the 
Great Any Hapsburg monarch might have declared 
with sincerity “ I am above the state ” “I hear he is 
a patriot for Austria ”, said Francis I at the beginning of 
the nineteenth century, “ but the question is whether he 
is a patriot for me ” Even the interlude of enHghtened 
absolutism under Maria Theresa and Joseph II was 
darkened by this fatal dynastic attitude of detachment 
toward the deep-seated heterogeneity of the empire, and 
disregard for the rights of its peoples to any form of self- 
detefmmation. It was simply an mterlude of “ mute 
and rule ” in a Hapsburg tradition of “ divide and rule 
A four hundred year effort to keep together the varie- 
gated mosaic of then dominions (which at the break-up 
Gontamed over fifty miLhon inhabitants and covered over 
a quarter of a milli on square nules, comprised ten nations 
and over twenty distmct nationalities) ended in failure, 
and cost the Hapsburgs aU then crowns, but it is an effort 
that cannot lightly be dismissed. Then experiment of 
trymg to bmld up “ a kind of umversal state ”, “a supra- 
national monarchy ” has been characterized as “ one of 
the greatest and most interesting attempts 
history ”, and Jaszi has justified 
this view by claumng “ Had this experiment 
been successful it would have meant more from a certain 
point of view than aU other efforts of state-buildmg ever 
recorded. For, if the Hapsburgs had been able reaUy to 
unite those ten nations through a supranational conscious- 
ness into an entirely free and spontaneous co-operation, 
the empire of the Hapsburgs would have surpassed the 
narrow limits of the nation-state, and would have proved 
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to the world that it is possible to replace the consciousness 
of national imity by a consciousness of a state community. 
It would have proved that the same problem which 
Switzerland and Belgium have solved on a smaller scale 
among highly civilized nations under particular historical 
conditions, should not he regarded as a historical accident, 
but that the same problem is perfectly solvable even on 
a large scale and among very heterogeneous cultural and 
national standards.” 

The appHcabihty of federahsm as a possible solution 
to the Hapsburg problem is so startlingly obvious that it 
is difficult to realize that such a solution 

TXlDEBAJi 

was Ignored by the dynasty until the very soothon 
last month of the existence of the empire, at 
a moment when the break-up of the empire was already 
almost complete and its savmg beyond human mgenmty 
The October decree of 1918, in which the Emperor Charles 
announced that he would rebuild the monarchy on a 
federal basis, was even more futile a gesture than the 
Emperor Wdliam’s eleventh hour promise of democratic 
government m Germany, and as useless to the dynasty 
and the empire as the Archduke Francis Ferdmand’s 
unpubhshed and redundant “ accession manifesto ”, m 
which he had expressed his intention to respect the 
equahty of all the nations of the empire and had envisaged 
the adoption for the Hapsburg empire of a constitutional 
system analogous to that of the Umted States of America. 
In 1914 and in ISIS such things were worthless. In 1814, 
or even m 1848, and conceivably m 1871, the adhesion of 
the dynasty to such ideas might have done much But 
the long reign of Francis Joseph (1848—1916) saw possi- 
bdities of solution deteriorate gradually into the realities 
of dissolution. The persistent longevity of the ram- 
shackle empire could not disguise the fact that, before 
the begmnmg of the twentieth century, its disease was 
mortal and that all political doctormg had faded 

The dead weight of the Hapsburg “absolutist mon- 
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archy without a monarch ” (so called after the epileptic 
Ferdinand succeeded Francis I m 1836) was momentarily 
lifted by the revolutionary outburst throughout the 
empire m 1848. The absolutism had, in the kmgdom of 
Hungary, been tempered by the continued existence of 
ancient and traditional constitutional forms, and particu- 
larly by the resistance of the Hungarian diet, and m 
1823, m 1832, in 1839 and m 1843 this old feudal body 
had reflected the growth of the Magyar national revival 
and of liberal sentiments. In 1847 a newly 
KUNGABiAn summoned diet brought forward the “ Ten 
“ TEN POINTS ” Pomts ” of reform of the progressive parties 
OT 1847 (which mcluded responsible mmisters, 

popular representation, and the abohtion of serfdom) 
and only escaped bemg dissolved, as the Prussian Umted 
Diet had been dissolved, through the prostration of the 
Hapsburg government in the March days of 1848 A 
responsible ministry was set up m Hungary, the ten points 
became “ The March Laws ”, and the virtual mdependenoe 
of the country was secured 

The hberal and national movement of the Magyars 
thus fused with the revolutionary wave of 1848, but in 
the domimons of the Austrian crown there had been no 
similar development and no similar survival of ancient 
representative estates The fall of Mettermoh and the 
settmg up of a hberal ministry in Vieima therefore found 
the Austrian peoples less prepared than the 
Magyars for the new era, and the German- 
Austrians m particular were torn between 
their mterest in rebmlchng the Hapsburg 
empire as a constitutional state and their desire to partici- 
pate m the creation of a federal link between the states 
of Germany. The 1848 movement was as confused in 
Austria as it was clear-cut m Hungary. In consequence 
less was achieved, but, by way of compensation, the 
reaction, when it came, was less savage and less rapid 
(though no less thorough). 
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The jSrst liberal Austrian ministry, that of PiUersdorff, 
drafted a constitution which attempted in April 1848 to 
preserve the umtary and mdivisible nature of the Austrian 
state, but this failure to recognize the reahties of a situa- 
tion m which Hungary had demanded and proelaimed 
her autonomy and in which national rismgs had already 
ocourred m Bohemia, Croatia, Gahcia, Venetia and Lom- 
bardy, gave no satisfaction to the radical clamour, and the 
government was forced on May 9 to summon an assembly 
or Beichstag contammg representatives of aU the peoples 
of the Austrian crown. This assembly met 
m July at Vienna, but racial and national nr attstbian 
aspirations were too strong to allow har- 
monious progress The assembly had a 
Czech as president and a Pole as vice-president, and a 
majority of the members were Slavs, a fact most un- 
palatable to the German-Austnans who had grown used 
to domination The breakaway of the Slav representatives, 
to reassemble separately at Prague, eased this situation, 
though it did not contribute toward faoihtatmg the task 
of drafting a federal constitution for aU Austria that the 
assembly was attempting 

The first task had been to abolish serfdom and feudal 
dues throughout Austria The second, to provide the 
Austrian half of the monarchy with constitutional govern- 
ment, was far more complex and by no means so easily 
understood by many of the delegates Palacky’s plan of 
a federal state vcomprismg as member states the various 
territories of the different racial groups m the realm, was 
considered too radical, and a compromise 
was reached by which the larger historic 
territories were preserved, but were sub- 
divided where necessary into different racial districts 
There was to be strict national equahty throughout the 
federation, and racial mmorities were to be guaranteed 
protection The provincial governors were to be respon- 
sible to representative elected bodies This was the first 
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true attempt to solve the problem of the government of 
the Austrian heterogeneous state on the basis of national 
equality and national co-operation, and it was an attempt 
that owed nothing to the Hapsburg dynasty Indeed, the 
dynasty tried only to hamper this work It adjourned 
the assembly from Vienna to Kremsier m Moravia (where 
it would be bereft of the support of the revolutionary 
organizations of the capital) before it had finished draft- 
ing its constitution, and then dissolved it before the con- 
stitution could be proclaimed. 

The Kremsier draft constitution of the Austrian Reichs- 
tag of 1848 remams, nevertheless, a notable achievement 
“ Measured both by moral and intellectual 
KBaiiaiHB standards this document is the only great 
„ pohtical monument of the common will 
for the state which m imperial Austria the 
people have created through their own representatives ” 
IS the judgment of Redhch, and Seton-Watson finds in 
it “ the livmg proof that the nations of Austria were in 
that age capable of workmg out their pohtical salvation, 
and (it) will remain for all time as a charter of democratic 
government and inter-racial conciliation ” Yet because 
it was brushed aside by the newly triumphant reaction 
when Schwarzenberg persuaded the eighteen year old 
emperor Eranois Joseph to dissolve the Reichstag and to 
issue a imitary and legitimist constitution on March 4, 
1849, to take its place, it received scant attention from 
posterity “It is a remarkable fact ”, bemoans Redhoh, 
writing m 1920, “ that durmg the entire penod of seventy 
years since the constitution of Kremsier was drawn up, 
not a single monograph study devoted to it and possessmg 
scholarly value has been pubhshed ” 

Compared with the Kremsier draft, the constitution 
promulgated by the government of Francis Joseph on 
March 4, 1849, is a document which makes the merest 
gesture m the direction of a true constitutional regime, 
and none at all toward the solution of basic problems . The 
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Kremsier draft had set up a government whose author;ity 
was derived from the people, it had given 
complete rehgious freedom and had devised a ibqitimist 
federated system with a central two-chamber 
legislature as well as local representative 
bodies The rule of the majority was to have been accom- 
panied by the protection of mmorities and the safe- 
guarding of the rights of the individual. Absolute 
national equahty was proclaimed The constitution 
actually given by Erancis Joseph to Austria, on the 
other hand, declared that all authority derived from the 
emperor, set up an mdivisible unitary state and granted 
only limited rehgious freedom It was not limited to the 
lands of the Austrian crown, but extended to all the 
territories of the Hungarian crown as well, to the whole 
Hapsburg realm Thus Austrian hopes and Himgarian 
achievements m 1848 were extmguished at one blow 
Though there was to be an upper house representing the 
provinces of the empire, and a lower house with one 
representative for every hundred thousand of the popula- 
tion, the members of the one were to be mainly nominees 
of the crown and the members of the other were to be 
chosen by a very restricted electorate picked from classes 
most hkely to support the tigime The whole thmg was 
a travesty of a true constitutional system for the Haps- 
burg empue, and when it had served its purpose against 
the Hrankfurt constitution which was about to be com- 
pleted (and which the pubhcation of the Austrian con- 
stitution did more than anythmg else to strangle at birth) 
it was abandoned (on December 31, 1851) ^goLtmsM 
after having been consistently ignored when- bbinstatbd, 
ever it suited the purpose of the rigime so to 
do, and unadorned and unabashed absolutism was re- 
instated Thus 1848 served to make of the Hapsburg 
empire neither a federal nor even a constitutional state, 
though it did cease to be a feudal state In the eighteen- 
fifties, with the Bund of 1816 restored and the short-hved 
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constitution abolished, something very hke the stahihzed 
absolutism of the era of Mettermoh appeared to have 
returned m Austria But the system of the mmistry of 
Bach was not quite, and could not quite be, the system 
of Mettermoh The revolution in Hungary and elsewhere 
had been suppressed with savage ferocity and with the 
humihatmg assistance of the Tsar of aU the Bussians, 
but serfdom and feudal dues had not been restored, 
certain admimstrative, economic and legal reforms had 
not been reversed, free trade between Hungary and the 
rest of the empire had at last been estabhshed and new 
railroads and highways were being bmlt Though their 
empire may have been a sport of nature, even the Haps- 
burgs could not escape evolution. 

Up to 1869 the “System Bach” was mamtamed, but 
the crushing blows to the prestige of the regime admuns- 
tered by the mihtary defeats of Magenta and Solfermo, 
not only swept aside Bach himself but rendered it im- 
possible to contmue a constitutional pohcy of undiluted 
absolutism By the October diploma of 1860 the intense 
centralization of the period of reaction was abandoned by 
the re-estabhshment of Hungary’s ancient constitutional 
liberties as they had existed before 1848 But this was a 
reaction against a reaction rather than a step forward, 
and it satisfied neither the conservatives (whom it was 
intended to placate) nor the radicals (whose demands it 
Ignored) A new experiment was tried m the February 
ooTOBHB patent of 1861, whereby the diploma was 
DIPLOMA. AND get aside and the oentrahzmg bureaucracy 
PATBNT, returned to. Schmerhng (who had been 
1861-62 prominently associated with the work of the 
Frankfurt parhament and provisional government up to 
the time of the recall of the Austrian representatives) 
provided a system of local representation, though it was 
accompanied by no local autonomy The provmcial 
diets, which elected deputies to a central Eeichsrat, were 
themselves elected for six years by owners of landed 
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estates, chambers of commerce, towns and rural districts. 
A high tax-paymg qualification severely restricted the 
numbers of those ehgible to vote m the towns and villages. 
This “Cuna” system was transparently a device to give 
the Germans the do min ating position, even where they 
were m a minority, and both the Magyars and the Czechs 
boycotted the scheme from the first, while the Poles only 
co-operated for a short while In 1866, with external as 
well as internal troubles crow ding around it, the regime 
suspended the February patent and restored to Hungary 
her constitution of 1848. But the outcome of the Seven 
Weeks’ War only encouraged the Magyar 
and Czech particularists. On the other seven weeks’ 
hand, 1866 forcibly freed the Hapsburg 
empire from its Itahan commitments and its German 
ambitions, and reduced its territories roughly to the 
central Danube basm For a decade the fatal fascmation 
of extraneous territory was withstood, and during this 
decade probably the last opportumty to devise a govern- 
mental system for the empire, that would both work and 
keep its heterogeneous parts together m some sort of 
harmony or feehng of common mterest, was allowed to 
shp by. After 1878 the protectorate over Bosma and 
Herzegovina embroiled the empire once more, this time 
in the Balkans, m expansiomst thoughts, and diffused its 
efforts at a time when the domestic problems were so 
many and so pressmg that they demanded the utmost 
concentration. 

The duahstic compromise, or AusgUich, of 1867, 
mvolved a pohcy of partial surrender Two hundred 
years of strivmg to absorb Hungary m a 
greater centralized Austria, were abandoned 
m order to enhst the Magyars m the struggle 
to resist the remainmg non-Germanic peoples of the 
empire. Hungary (mcludmg Croatia and Transylvama) 
was to be aU but mdependent of Austria She was to 
have not only her separate parhament, but a separate 
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; ministerial council A separate Hungarian citizenship, 
distmct from that of Austria, was to be recognized, and 
the Magyar language was to be the recognized one in 
the lands of the Hungarian crown The partnership 
between the Germans and the Magyars extended to 
political, financial and economic arrangements, aU based 
on absolute parity Sixty members elected by each of 
the parhaments, Austrian and Hungarian, were to sit 
annually, alternating between Vienna and Budapest, to 
deal with matters of common concern, but the two 
“ delegations ” dehberated separately m their own 
languages, communicated their views to each other only 
m wntmg, and when they finally met m ]omt session did 
so only to record a silent vote Three mimstries for 
common purposes (foreign affairs, war and finance) were 
set up, responsible to the delegations At 
DBMOATIONS mtervals of ten years the delegations were 
to fix the quotas of proportionate contribu- 
tion for these common purposes to be made by Austria 
and Hungary respectively The ruler was to be emperor 
in Austria and kmg m Himgary, and “ Emperor and 
Kmg ” only when the common purposes were involved. 
It was a division of the empire mto two halves, with 
httle more than a personal Imlc between them. Their 
approximate equahty in strength, population and re- 
sources made it a link more analogous to that of Sweden 
and Norway than that of England and Scotland or Eng- 
land and Hanover, and it too was destnqpd to be broken, 
though not by mutual consent. 

The initiation of this duahstio constitution left one 
glarmg discrepancy in the empire Hungary had obtamed 
back her constitution of 1848, and a constitutional system 
now governed the ground of co-operation of the two 
halves of the empire, but Austria, smce the suspension 
of the February patent m 1866, remained a bureaucratic 
absolutism The Hungarians demanded that a con- 
stitutional rdgime should be instituted throughout the 
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empire, and therefore the Ausgleich was accompanied 
by a new Austrian constitution This constitution set 
up both representative and parhamentary 
government, but the horns and tail of Haps- constitution 
burg statesmanship again showed m the 
provision (article 14) for the government to issue 
ordinances havmg the force of laws, pendmg the next 
meeting of the legislature This article was frequently 
mvoked durmg the period (1867-1918) of this con- 
stitution’s existence But despite such safeguards against 
unfettered popular rule, the constitution of 1867 was 
hberal m comparison with any system of government 
that Austria had previously possessed. It was prefaced 
by a declaration of the fundamental rights of Austrians, 
which gave m this sphere (on paper at least) practically 
aU that 1789 and 1848 had demanded The four-class 
franchise of 1861 was continued, but the tax-paying 
qualifioation was lowered The competence of the central 
bicameral Beich&iat was very carefully defined (article 11) 
and residual legislative power (there was not much left) 
was given to the provmcial diets (article 12) The articles 
mentioned feU withm the “ fundamental Law altering 
that of February 26, 1861, concernmg Imperial Repre- 
sentation ”, but the new constitutional system was 
rounded off by the issue with it, and all on the same day 
(December 21, 1867) of three other fundamental laws, 
providmg for an imperial supreme court (Eeichsgencht) , 
de finin g the power and jurisdiction of the various other 
courts of law, and defining the exercise of admimstrative 
and executive power in the state 

This system was, during the years between 1867 and 
1918, modified fundamentally only once, when, m 1907, 
the four-class franchise was replaced by univiksai 
universal suffrage for aU men aged 24 and manhood 
over who possessed Austrian citizenship ru austbia, 
and who f ulfill ed a one-year local residence 
quahfication. The addition in 1896 of a fifth class of 
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voters, comprising all male citizens over 24, but eleotmg 
only 72 representatives to tlie lower house of the Eeichsrat 
(out of a total of 426), had provided a transitional arrange- 
ment and agam reflected the Hapsburg fear of true 
popular government On the other hand, Hungary, 
who had msisted upon Austria receiving a constitution 
with a representative system m 1867, as a condition of 
entering into the partnership of the Ausgleich with her, 
resisted the universal franchise to the end. Despite 
violent agitation, 1907 saw in Hungary no amendment 
of the electoral law of 1874, which, after declarmg m 
article 1 that the right to vote “ may be exercised ” by 
all male native or naturalized citizens over 20 years of 
age, proceeded m the remaimng 120 articles to whittle 
down this concession to produce “ the most dliberal 
franchise m Europe 

The national equality and the protection of minorities 
provided by the draft Kremsier constitution of 1848 was 
not given by the Ausglewh, or by either the Austrian or 
the Hungarian constitutions m force after that date 
This fundamental issue was once again, and unsuccess- 
fully, sidestepped. It has been declared that the duahstic 
nraquiTABM system created two privileged (the Germans 
TBUATMBNT OF aud thc Magyars) and two mediatized 
imroBiTiBs nations (the Poles and the Croats) at the 
expense of aU others m the empire. The compromise 
between the Austrian emperor and the Magyar feudal 
classes was accepted by the Qerman-Apstrians because 
it contmued their hegemony over the Slav majority m 
Austria , the Poles, whose votes were needed to give the 
appearance of a majority (when added to those of the 
Germans) to the regime in Austria, received a large 
measure of autonomy, and Austrian Poland was handed 
over to its native nobdity , the Croats were given a 
diet at Zagreb, but their autonomy was more apparent 
than real The Czechs and the Serbs and the other 
Slavomc peoples within the empire received nothmg 
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of any value, causing Palaoky to exclaim prophetically 
“ Dualism is the birth day of Pan-Slavism The second 
Slav congress denounced the Ausgleich and demanded a 
fivefold instead of a twofold partnership of nations withm 
the empire. A federal arrangement was pomted to as the 
only feasible solution. 

The creation of the German empire of 1871 was yet 
a further blow to Hapsburg prestige, for the exclusion of 
1867 was now doubly underlmed, and once again, in 
order to restore shattered “ face ”, it was considered 
advisable to win over the disgruntled Slavs. The mimstry 
of Hohenwart, recognizing that all pretence that Austria 
was a “ German ” state must now be abandoned, made a 
gesture m the direction of a federal arrange- aoHABi'KM’s 
ment. Schaeffie’s “ Fundamental Article ” “ i’unda- 

MBNTAli 

conceded to the kmgdom of Bohemia a wide ahtiolb ” 
measure of autonomy through the Bohemian 
diet, and full equahty as between Germans and Czechs 
was promised throughout the empire. But German and 
Magyar opposition succeeded m defeatmg the Hohenwart- 
Schaeffle scheme, “ the only serious and broad-minded 
attempt between Kremsier and 1918 to solve the problem 
of the Hapsburg Empire ”, and the imeasy duahstie com- 
promise remamed m force. In the period of a httle less 
than half a century that the sands of the Hapsburg empire 
had stfil to run, the “good-tempered dissatisfaction” m 
which TaafEe sought to mamtam all the nationahties of 
the empue proyed a chimera. Ill-tempered dissatis- 
faction passed into open opposition, not only to the 
government of the moment, but also (on the part of the 
Slavs) to the very idea of the continuance of the empire. 
The annexation of Bosma and Herzegovina in 1908 more 
than counterbalanced the Austrian umversal suffrage of 
1907, for it made the Hapsburg monarchy “ the chief 
obstacle to Yugo-Slav unification”. Not only the Serb, 
but also the Itahan and the Rumaman Irr&denta threatened 
the empue with disruption, while the Germans, the 

s 
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Czechs, the Poles and the Rnthemans, though not sub- 
jected to the same extent to the pull of rival political 
nuclei outside the boundaries of the empire, 
were growmg less and less satisfied with then 
position withm it Only the Magyars, and 
of them only their governmg class, contmued to see m 
the system of the Ausgleich anythmg worthy of the great 
sacrifices that its survival was begmnmg to imply, and 
they were the subject of the open hatred and distrust of 
the heir to the throne of the empire, Francis Ferdinand, 
who posed as the protector of the “ oppressed national- 
ities ” of Hungary. Just as his asaassmation was only 

occasion for the outbreak of war m 1914, 
WXB ov 1914 11-1 P 

ooaAsioN FOB so was the war itself only the occasion for 

the break-up of the Hapsburg empire, 
which had already become the scene of the 
struggle of the Hapsburgs agamst the growth of national 
consciousness, and of the different national conscious- 
nesses of the empire against each other. The dynasty 
thus entered the war with a majority of its subjects 
against it, and stood withm a vicious circle of hostile 
nationalities. “ In this manner ”, says Bauer, “ the 
circle was drawn The Hapsburgs began the war agamst 
the Yugo-Slavs, passed through it in the most vehement 
conflict with the Czechs, lost the Poles during the war, 
and were mcapable of wirtnmg the Ukraimans AU the 
Slav peoples now stood agamst the Hapsburgs ” Long 
before the belated imperial promise of Qotober 18, 1918, 
that “ Our Fatherland should be resurrected as a federa- 
tion (Bundesstaat) of free peoples out of the tempest 
of the World War ”, Yugoslavia, Poland and Czecho- 
slovakia existed as mdependent pohtical reahties created 
partly or wholly at the expense of the mtegrity of Haps- 
burg territory Only an overwhehnmgly successful con- 
clusion to the war could have saved the empue after the 
death of Francis Joseph in 1916, and that was not to be 
The carcase of the double-headed eagle was carved into 
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many parts. Not only Yugoslavia, Czechoslovakia and 
a resurrected Poland participated in the partition, but also 
Eumama and Italy. The Wo heads, looking (as ever) in 
opposite directions, became the Wo relatively insignificant 
sovereign states of Austria and Hungary, Imked by no 
Ausgleich, containing only German- Austrians and Magyars 
respectively, and mdeed, not all of those two peoples. 

In German-Austria a plebiscite went in favour of a 
repubhc, which was established on November 12, 1918, 
but the desire of the German Austrians to 
adhere to the German Reich was prevented 
by the victorious alhed and associated 
powers, and the ban was incorporated m the treaties of 
peace. Austria, therefore, composed of the provinces of 
Upper and Lower Austria, Styria, Burgenland, Salzburg, 
what was left of Tyrol and Carmthia, and (after some 
local hesitation about seeking membership of the Swiss 
federation) Vorarlberg, and containing only six milhon 
inhabitants of which two milhon hved m and around the 
city of Vienna, was faced with the need for devismg 
a form of government suited to her new situation A 
provisional constitution had set up a democratic federal 
repubhc with a smgle chamber legislature, and after the 
hope of Anschluss had been denied by the treaty of St. 
Germam, a permanent constitution was promulgated on 
October 1, 1920 This constitution, the 
work prmcipally of the pohtical scientist ooNSTiTTHnoN, 
Hans Kelsen, incorporated a complete 
rationahzation of the federal principle, and had the 
effect of imposing systematic decimation upon a truncated 
Austria The division of power between federal and 
provmcial authorities was fourfold In some spheres 
(such as foreign relations) the legislative and executive 
power was reserved entirely to the central authority , m 
others the federation alone could make laws, but the 
provincial authorities were to execute them , in yet 
others the federation could legislate with regard to general 
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principles only, leaving detailed legislation and execution 
to the provinces ; and finally, all residual matters were 
exclusively withm the legislative and executive competence 
of the provinces The central legislature was bicameral, 
the upper house (Bundearat) representmg the provmces 
separately (but not equally, for accordmg to population 
a provmce could have as many as twelve 
TioN ov THE and as few as three representatives, chosen 
PBiNOT^ by its legislature, while the city of Vienna 
was represented as a federal territory), 
and the lower house (Nationalrat) chreotly elected on 
the basis of complete universal franchise, representmg 
the people as a whole. A federal president, whose office 
was modelled upon that of the French President, was to 
he elected for four years by the two houses m ]omt 
session, and a federal supreme court was set up Provincial 
constitutions were to prescribe the same franchise as the 
national constitution, the provincial governments were 
to be elected by the umcameral provincial diets and were 
to be presided over by provincial governors {Landes- 
hauptmanner) The referendum for constitutional changes 
and popular legislative mitiative were provided for, and 
the democratic nature of the constitution was underhned 
by makmg the NaUonalrat the dominant partner m legis- 
lation, leaving the President no veto and the Bundearat 
only a suspensive one 

This constitution, running to 162 articles and m- 
numerable subsections, resembles m its excursions mto 
mmute details and m its tender regard for provincial 
susceptibihties, the French Girondist constitution of 1793. 
The large degree of provmcial autonomy m such a small 
state tended to cause difficulties m the troubled post-war 
era Minor changes were made m 1926, and a thorough- 
gomg revision was undertaken at the end of 1929 The 
federal authority was extended, but the federal legislature 
lost its dominatmg position to the executive through 
having the right to adjourn and dissolve itself taken away. 



OH. ynr 


Hapsburg Synthesis and Dissolution 265 


as well as the right to elect the ministry, the Chancellor 
and the President. It had the control of the army taken 
away from it and given to the President, 

OONST I T U * 

and the President and ministry were given honal 
the right to issue ordmances to meet 
emergencies Tiie words “mandatories of 
the people ” as a description of the representatives, were 
ehmmated from the constitution, and the age of ehgibihty 
for membership of the legislature was raised from 24 to 
29, the Bundesrat became the Lander- mid Standerat and 
representatives of professions and trades were added to 
the representatives of the provmces In this last change 
was presaged the much more fundamental 
revision of 1934, when the remnants of AtraTMAis- 
Professor Kelsen’s constitution were swept ooNsnTTjnoN 
aside and an avowedly corporative state set 
up in Austria Austria’s subsequent mdependent con- 
stitutional history was that of her federal eseoutive 
Whoever controlled the federal executive controlled 
Austria. Every motorist who has, m recent years, driven 
mto Austria and received at the frontier a little blue 


and yeUow map (changmg almost every year) mdicatmg 
which provmces (including one half of Salzburg) demanded 
that he should drive on the left, and which (mcluding the 
other half of Salzburg) that he should drive on the right, 
has been presented with a picture of the type of pro- 
vmciahsm that Professor Kelsen succeeded m propagatmg, 
and that neither Jihe revision of 1929 nor the corporative 
state of 1934 managed to eradicate But the 
tendency has long been for motorists (and 
others) m Austria to be reqiured to keep 
more and more consistently to the right, and smce March 
1938 Gleichschaltung has made short work of what was 
still left. 

Hungary, almost alone of the European states that 
suffered major territorial changes after 1918, retamed 
her old constitutional system (after a short mterlude as a 
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republic of soldiers and workers) The fundamental bases 
of the constitution were declared to be re-estabhshed m 
1920, a regency was set up to fiU the gap 
caused by the abdication of Charles Haps- 
burg as king of Hungary in 1918, and m 
1921, when the Hapsburg succession was repudiated, the 
regency was centinued mdeflmtely. 
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Libertarian GonsUtuttons — The Expressionist State 


Those countries which in earlier centuries had given a lead to 
the world in the direction of establishing and safegua/rding the 
liberty of the individual in the state, began to concentrate in the 
nineteenth century upon giving to the individual citizen the 
power to express himself and to make his own views felt in local 
and central government This endeavour can be regarded as the 
positive side of the rights and liberties of the individual, for he 
might be fully protected against arbitrary arrest and imprison- 
ment, he might have freedom of speech and religion, a free press 
and full right of petition, yet remain quite negative as an actual 
participant in the government of his country. 

The sum of the individual citizens in the state, known as 
“ the People ”, came to express themselves through what are 
known as democratic institutions, only around the middle of 
the nineteenth century, and even then their will to express them- 
selves through regular and permanent constitutional forms 
received many set-backs. Only the universal manhood suffrage 
survived in France of all the gains of 1848 in this direction when 
the Second Republic gave way to the Second Empire In Britain, 
despite the erection of political agitation into a fine art, capable 
of such successes as the passing of the first Reform Act and the 
repeal of the corn laws in the thirties and forties, the “ Six 
Points ” of the Chartists, which would have brought a very 
advanced form of popular expressionism into being in Britain, 
were all successfully resisted until the siodies and then only 
granted piecemeal. The United States of Aherica had passed 
into the expressionist phase in the thirties of Andrew Jackson. 
In Europe Britain had to wait for her second and third Reform 
Acts and for much other legislation, France for the liberal empire 
and the Third Republic, and most other countries much longer, 
to reach a similar stage of development. 
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THE SECOND AND THIRD REPUBLICS IN FRANCE 

Eighteen forty-eight was the last of France’s bourgeois 
revolutions The preceding year, 1847, had seen the 
pubhoation not only of Lamartine’s Eistoire des Girondins, 
which looked back to the first great revolution of 1789-96, 
but of Marx’ and Engels’ Manifest der Kommuniaten, 
which looked forward to the Commune of 1871 and 
beyond Standing as it does at the partmg of the ways 
between the revolutionary idea which seeks only the 
capture and reform of the machinery of government, and 
that which seeks to destroy it utterly, between the striving 
for a readjustment of power between the difierent classes 
m the state and the resolve to replace the existmg balance 
or lack of balance by a dictatorship of one class alone as 
a step toward a classless society, it is not surprising that 
the French Eevolution of 1848 and the 
Second Eepublio have been variously piter- or 1848 
preted, that TocqueviUe, writmg a preface 
for his new edition of Ee la ddmocratie en 
Amdnque m 1848, could interpret the movement along 
purely pohtical hues and could participate in the affairs 
of the Second Eepubhc as a moderate conservative, and 
that Karl Marx could get himself expelled from France 
by the government of this same Second Republic, and 
then proceed to describe the movement as “ The Class- 
Struggle in France, 1848-60 ” It is obvious that when 
TocqueviUe spoke of democracy in America and m France 
in his edition of 1848, and when Marx subtitled his Neue 
Eheimsche Zeitung, m May 1848, “ an Organ of Demo- 
cracy ”, they meant by “ Democracy ” entirely different 
things. This confusion of terms as weU as of aims has 
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alwaya to be remembered in dealing with the revolution 
of 1848 and the Second Republic It ia a matter of 
emphasis whether one regards the history of the Second 
Repubbc as the beginning of a class-struggle the end of 
which IS not yet discermble, or as the consummation of a 
struggle for Liberty, Equahty and Eraternity commenced 
in 1789 


The reform banquets were primarily a protest agamst 
the constitutional and electoral “ finahty ” of the regime 
of Louis Phibppe and Gmzot, and it was only to be 
expected that the provisional government of February 
1848 should, as one of its first acts, proclaim umversal 
manhood suffrage. Both the Qirondins and 
MAKHooD the Jacobins had proclaimed it m their 
siwraiAOB constitutions of 1793, without bemg able to 
put it mto force, but m 1848 it was made 
use of for the first time in French history in the election 
of a sovereign constituent assembly It was this assembly 
that orgamzed the government, supervized the election of 
the President and framed the constitution of the Second 


Repubhc It was also responsible for puttmg down the 
workers’ rising of June 1848 TJmversal manhood suffrage, 
thus established, has never smce been successfully assailed 
in Prance, but not all the thmgs that the workers de- 
manded m those June days have even yet been achieved. 

The constitution of the Second Republic bears on its 
face the date November 4, 1848, and, indeed, it bears 
also the stamp of the fact that it was com- 

OONSTITUnOKT 

OF THE pleted after the June days and after the 

sBooNB episode of the national workshops A 

■RBPTJBLIO 

specific and separate declaration of the 
rights and duties of the citizen was voted down m the 
constituent assembly, though a short “ Preamble ” was 
substituted for it, stating the general principles and 
aims of the constitution, and Chapter II of the constitu- 
tion itself gives a hst of rights guaranteed to the citizen. 
The “ right to work ” and to public assistance was denied 
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a place m the constitution, and in its stead article 13 
cautiously promised that pubhc works should he promoted 
to give employment, and recognized the duty of the state 
to assist the orphaned, the aged and the infirm when their 
famihes could not help them. That is all Scared by the 
demands of the working-class movement, the bourgeois 
constituent assembly reacted to the extent of faUmg short 
of article 21 of the declaration of rights of the tlacobin 
constitution of over a half a century earher. 

A smgle chamber legislature, to be renewed every 
three years, was set up. The executive power was given 
mto the hands of a president, to be chosen by direot 
popular vote of the people, holding office for four years 
and not immediately re-ehgible The President was given 
wide powers modelled upon those of the President of the 
Umted States He appomted and dismissed his own 
cabinet and possessed a suspensive veto on legislation, 
but could not dissolve or prorogue the legislature A 
council of state, chosen for six years (and half renewed 
every three years) was to be elected by the legislature 
It was to be presided over by the Vice-President (also 
chosen by the legislature from three candidates presented 
by the President) It was given somewhat mdefimte 
powers, mcludmg the exammation of and the giving of 
advice concernmg proposed legislation, and thus occupied 
the position of a sort of quasi second chamber, as if 
the men of 1848 could not decide to have 

mDiATioiiaHrp 

one and would not decide to have two. betwbhn 
T he separation of powers was insisted upon 
as the first reqmsite of a free government, bxskutttto 
but the relationship between legislature and 
executive was left vague The question of the responsi- 
bihty of the ministry to the legislature on which the 
possibdity of settmg up a parliamentary system of 
government as in Britam, or alternatively of following the 
practice of the United States, depended, was not settled 
in the constitution, and was to cause endless disputes 
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between President and ckamber during the short hfe of 
the Second Republic In January 1851 a debate in the 
chamber showed it as favourmg the responsibihty of 
ministers. 

The legislative chamber elected under the new universal 
suffrage m May 1849 proved to be unexpectedly con- 
servative The people had elected Louis Napoleon Bona- 
parte as first President of the Second Repubhc, but he 
and it were now confronted with a chamber that was 
in sentiment both anti-republican and anti-Bonapaxtist 
T.mrt THT.AT TTP.Tn The law of May 1850, seeking to limit the 
attaoks umveraal franchise by setting up a three- 

PBANOHisB, year residence qualification (mstead of six 
months) for voters and imposmg other 
regulations, which would have had the effect of disen- 
franchising about three miUion of the voters of 1848 
and 1849, played straight mto the hands of the Prince- 
President, who was seekmg to discredit the legislature m 
the eyes of the country m order to be able to increase 
the authority of the executive, secure his own re-election 
m the teeth of the prohibition in the constitution of 1848 
and thus pave the way for a restoration of the empire 
The assembly’s mterference with the right of pubho 
meetmg (out of fear of further socialist agitation) added 
to its unpopularity, and when the President raUied the 
country to him by demandmg the restoration of the 
BxuouTivii umversal franchise, and then, by the com^ 
“coot d’etat” d’etat of December 1861, dissolved and dis- 
off 1861 persed the legislature, abrogated the elec- 

toral law of May 1860, and, after criticizmg the con- 
stitution of 1848 and the attempt of the legislature to 
set up parhamentary government under it, demanded 
through a plebiscite the power to frame a new constitu- 
tion, he received a popular vote of over ten to one 
(7,439,000 to 640,000) in his favour Lord Palmerston 
was able qmte genumely, though somewhat imtactfully, 
to rejoice at the success of a coup d’etat which ended the 



OH. XX 


Second and Third Republics in France 273 

career of a reactionary assembly that had curtailed the 
hberties and restricted the franchise of the people of 
France The empire autoritaire was after aH, if already 
m the offing, still m the future, and even at its most 
repressive period it did not assail the universal franchise 
set up in 1848 and jeopardized m 1860-51 Britam had 
to wait until 1867 for her next “ leap m the dark ”, and 
for another half century after that for complete man- 
hood suffrage , Prussia remamed a constitutional state 
after 1850 only by the postponement of the umversal 
franchise for as long a period ; Austria did not even 
remam a constitutional state. France, therefore, con- 
tmued m one important constitutional feature, to lead 
the world (for a universal franchise was second 
by no means general, even among the empire 
northern states of the American Umon m xj jjj.VE3R9 AJ / 
I860) despite the commg of a second Bona- 
partist dictatorship It is, of course, arguable that the 
coincidence of umversal manhood suffrage with the 
activities of the empire autoritaire m Prance, may have 
persuaded some European democrats that, standmg 
alone, it was no adequate safeguard of the hbertarian 
state, and driven them mto wider fields of endeavour. 
The existence of a universal manhood suffrage (in which 
the Chartists, the reform banqueters, Fraiikfurt and 
Kremsiej had placed so much faith) unaooompamed by 
adequate constitutional and social expression of the will 
and interests of the people as a whole, was grist to the 
Marx rather than to the Mill There is a oertam ironic 
significance m the realization that Representative Govern- 
ment and Zur Kritih der politischen Oekonomie (which 
may be described as das Ur-Kapital) were both written 
and pubhshed durmg the period of the empire autoritaire. 

It took only one major mihtary reverse (not two, as 
with the first empire) to brmg down the Second Empire 
m 1870, and the chaos caused by the Prussian invasion 
and the siege of Pans very nearly brought down the 
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KATIONAIj 

ASSEMBLY 

OP 1871 


provisional regime (neither monarchy, empire, nor good 
red republic) that had carried on the war and conducted 
peace negotiations after the fall of Napoleon III. By the 
terms of the armistice with Prussia, a new French national 
assembly was to be elected forthwith in order that a 
properly constituted authority should exist to conclude 
definitive peace. This assembly, elected on 
February 8, 1871, m accordance with the 
provisions of the franchise law of 1849 (with 
certain moompatibilities suppressed, thus 
making it the widest franchise ever yet seen in France) 
met at Bordeaux and proved to be a body of distmot 
conservative and monarchist leanings Supporters of an 
Orleamst restoration formed the largest party , Bona- 
partiats were few , Gambetta’s republicans, who desired 
to carry on the war when the country as a whole desired 
peace, were not strongly represented At the moment 
France had no constitution and the assembly was able 
to regard itself as sovereign, as the repository of all legal 
authority in the state Leavmg aside the question of a 
monarchical restoration for more urgent matters, its first 
action was to set up a separate executive power, with 
Adolphe Thiers at its head He was not accorded the 
title of President and the whole arrangement was ad- 
mittedly provisional. He exercised his powers under 
the authority of the assembly and remained a member 
of it 

The assembly’s removal to Versailles ,did nothmg to 
reconcile the people of Paris and their radical leaders 
toward this reactionary body, its ambiguous executive, 
its monarchist sympathies and its obsequiousness toward 
Prussia, and foUowmg the sigmng of the treaty of peace 
on March 11, the assembly and its government were 
repudiated m the capital by a revival of the 
revolutionary commune This commune, 
elected on March 28, maintained precarious 
authority m Paris for two distracted months, until it 
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ooMMtTina 
OP 1871 



OH. XX 


Second and Third Republics in France 275 

was savagely crushed by force of arms by the troops 
under the command of the Versailles government, the 
Prussian army of occupation adoptmg an attitude of 
mterested non-mtervention The commune of 1871 has 
received great subsec[U6nt publicity because two great 
revolutionary theorists, Marx and Lemn, have generalized 
from it prmciples of revolutionary behaviour which Lenin 
had the opportumty of puttmg mto practice on a scale 
far more vast than that provided by the arrondissements 
of Paris m 1871, but m French history it remams an 
episode, and m French constitutional history it was not 
even that The weU-meanmg hut confused minds that 
directed the revolutionary commune of 1871 were 
responsible for many reforming decrees (ahohtion of the 
standmg army, separation of church and state, reduction 
and regulation of hours of work, giving over the factories 
to the workers) which were neither worked out adequately 
nor possible to execute properly m the circumstances of 
the time, and they were driven m desperation toward 
the end to adopt more and more of the paraphernalia of 
the first French Revolution, such as a Committee of Pubhc 
Safety and the Revolutionary Calendar, as magic totems 
to preserve them as the earher revolutionary government 
had been preserved, and to allow their unconsciously 
Marxian ideals to recede mto the background The 
commune of 1871 was the last personal appearance of 
Jacobinism upon any stage, the Odtt&riarrmerung of one 
revolutionary cycle subsequently rationahzed mto the 
RTieingold of another. 

Until 1876 France remamed without a constitution, 
and the gap left by the disappearance of the Second Empire 
was filled neither by a monarchy nor by a 
repubhc, though a de facto repubhc was monabohy 
actually m existence The assembly elected 
in 1871 contmued to act as a sovereign body, 
but the executive was reorganized and the office of 
President created, though Thiers quarrelled with the 
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assembly and resigned from tins ofifioe m 1873, to be 
succeeded by Marshal McMahon McMahon was regarded 
by many as only keepmg the place warm for a monarchical 
restoration, and by the law of November 20, 1873, he 
received the executive power for the long term of seven 
years, and wide authority But the strength of the 
republicans was growmg, and a turning pomt was reached 
in the deliberations of the assembly (which had turned 
itself mto a constituent body upon somewhat ambiguous 
authority without any effective protest from the country) 
when the famous Wallon amendment, providmg machmery 
for the re-election of the President or the choice of his 
successor by an absolute majority of a senate and chamber 
of deputies sittmg together as a national assembly, was 
passed by 363 votes to 352 The acceptance of the possi- 
bihty of the continuance for an indefimte period of the 
office of President, meant the legal acceptance of the 
existence of a repubhc in France, though this decision 
was reached by a majority of one vote only, and though 
no more precise declaration m favour of repubhcan 
institutions was immediately forthcommg The essential 
outhnes of a new constitutional structure were then, with 
this crucial pomt passed, rapidly completed, the strong 
monarchist feelmg still existmg m the country bemg kept 
at bay by the chrome lack of cohesion between the 
different monarchist groups. 

The constitutional system of the Third Eepubhc is 
based on the three separate constitutioii,al laws of 1875, 
and it lacks the clear-cut defimtion of earlier 
French constitutions because a body of 
institutions adaptable m the long run either 
to a monarchical or to a repubhcan state 
was armed at (despite the Wallon amendment) by a 
majority of the members of the assembly. Indeed, though 
the Third Eepubhc has contmued to consohdate itself for 
nearly two-thirds of a century, there is stdl a royalist 
movement (or rather, there are several royahst move- 
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ments) in France; and the letter of the present constitu- 
tion would need to be very slightly modified (though its 
spirit would have to be fundamentally changed) were a 
monarchy once agam set up, willin g to be content with 
the position and power of the Presidency at the present 
day. Just as the existence of umversal suffrage without 
Hberty in France after 1851 began to make men doubt 
whether the universal franchise was worth, by itself, all 
the tributes that had been paid to it as a guarantee of 
democracy, so did the dehberate blurrmg of the dividmg 
hne between monarchical and repubhcan mstitutions in 
France after 1870, begm to make them wonder whether 
it mattered very much which of the two existed m a 
constitutional state Certainly, the repubhcan tradition 
in Europe ceased for many decades to be a 
thong that men would che, nght or even bbpublioan 
stand up for After the fall of the short- 
lived first Spanish republic m 1876 and the 
furtive estabhshment of the Third French Republic m 
the same year, Europe had to wait until 1910 (when the 
Portuguese monarchy disappeared) for the first success 
of a new wave of repubhcamsm The Thud Repubho 
was no very strikmg advertisement for the urgency of 
clear-cut repubhcan institutions m a state that sought to 
give to its people the fullest possible means of expressmg 
them will A quite vigorous republican movement m 
Britain died down after the early seventies, and has 
hardly been heard of smce. Monarchy versus Repubho 
as an issue fell out of the unclenched hands of pubhcists 
and parties mto the more eager clutches of debating 
societies, and has remamed there (if anywhere) ever 
smce. Only when the mstitutions of a country are 
subjected to fundamental modification for entuely 
different reasons, does the advisabihty of a change from 
the one to the other any longer arise Otherwise (except 
m the remoter Balkans) the whole matter has become 
one of supreme indifierence to all but a very few vested 

T 
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interests France, the republic that might easily have 
become a monarchy, Britain, the monarchy out of which, 
for its own purposes, a member-state of her Common- 
wealth may legislate the Crown without evokmg effective 
protest, Hungary the nommal monarchy that has for 
twenty years remamed de facto a repubhc, Italy which 
expands mto an empire while the stature of its monarchy 
becomes ever more microscopic, Albania which changes 
from monarchy to repubhc and back mto monarchy with- 
out the world (mcludmg many Albamans) noticing any- 
thmg, and Greece, concermng which it is dangerous to 
be specific, and quite unprofitable — aU these are con- 
temporary examples of the doldrums mto which a once 
noble controversy has fallen 

The law of February 26, 1875, on the Organization of 
Public Powers, that of February 24 on the Organization 

of the Senate and that of July 16 on Eela- 

sTiTtmoNAi, tions between the Public Powers, merely 
lAws or 1876 executive and a legislative system 

and provided machmery for constitutional additions and 
revisions Apart from the High Court of Justice (to act 
as which was one of the functions of the Senate, and 
whose functions were as much pohtical as judicial) there 
was nothing on the judicial power, nor was there any- 
thmg regarding the rights or duties of man or of the 
citizen. There was thus no smgle systematic and detailed 
constitutional text, but three ad hoc laws deahng with 
specific and limited matters Yet this has proved to be 
the most durable of modern French constitutions, though 
providmg only for the bare necessities of government and 
laymg down no theoretical principles 

The legislative power was given mto the hands of two 
houses, each with the power to imtiate and to amend 
laws, and to reject proposals of the other 
iBGisLATivB houso Tho Chamber of Deputies was to 
powBB elected for fom years by direct popular 

vote on a basis of umversal manhood suffrage. The 



OH XX 


Second and Third RepuhUcs in France 279 

Senate, of 300 members, was to consist of 76 members 
elected for bfe by the existing constituent national 
assembly (with subsequent vacancies to be fiUed by the 
Senate itself) and 226 chosen mdirectly for mne years 
by electoral colleges m the departments and colomes 
Indirect election and choice by relatively small bodies 
was expected to produce an upper house that would 
coimterbalance the directly and universally elected 
Chamber 

The executive was orgamzed along the lines already 
drawn up m the law of 1873 The President was to hold 
office for seven years and to be elected by 
the Senate and Chamber sittmg together as BxaotrTivB 
a national assembly He was to be irre- 
movable except for high treason, and was re-eligible 
He was given wide powers m mitiatmg legislation, he 
appointed state officials, was head of the army and navy, 
exercised the power of pardon, negotiated treaties, and 
nominated and dismissed members of the Council of 
State, but his powers were only to be exercised through 
ministers (over whose councils he presided) who were 
responsible to and who could be members of the legis- 
lature Thus a “ parliamentary ”, and not a “ presi- 
dential ” repubhc hke the Umted States of America, 
was set up, with separation of functions but not (to any 
marked extent) of powers The President could (with 
the consent of the Senate) dissolve the Chamber of 
Deputies , the ^Senate could sit as a High Court to judge 
persons accused by the Chamber ; the constitutional laws 
could be revised or added to by separate absolute 
majorities in each house, ratified by an absolute majority 
m jomt session as a national assembly. 

Only two amendments to the constitutional laws have 
been found necessary (that of 1879 removing the seat of 
the government and the legislature from Versailles to 
Paris, and that of 1884 prohibitmg the appomtment of 
further life Senators, takmg part of the law orgamzmg 
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the Senate out of the “ constitutional ” category, and 
forbidding the bringing forward of any proposal to 
abohsh the repubhcan form of government), but many 
changes have been effected by ordinary 
laws, notably the various electoral laws, 
and the rdgime, of the Third Eepublic today 
18 very far from that envisaged by the half- 
hearted republicans and thwarted monarchists of 1876 
Despite the absolutely equal powers given to the two 
houses in 1876 (apart from the provision that money 
bills should be origmated m the Chamber) the lower house 
has tended to predommate The Senate, even after the 
reforms of 1884, was stiU elected by only a few hundred 
people m each department, and, less securely grounded 
on general public approval, has used its great constitu- 
tional powers sparmgly except on a few occasions But 
it has often proved able, never more so than when 
dominated by a radical majority durmg recent years, to 
cause a government that could still command the support 
of the Chamber, to resign (Tardieu’s in 1930, Laval’s in 
1932 and Blum’s in 1937, for mstance) and it has been 
asserted that its prestige has mcreased rather than 
dimimshed durmg the last two decades. The President 
has, on the other hand, receded very definitely into the 
background Still nominally choosmg a prime minister 
(or president du conseil), he is in practice bound to accept 
only one who can command a workmg majority m the 
legislature, or its temporary tolerance ; » still presidmg 
over the council of mmisters, he leaves its control in the 
hands of the prune mimster and plays no active part in 
shapmg pohoy , stiU possessmg the power to delay 
legislation and to adjourn the Chamber, he hardly ever 
in practice does either , still able, with the concurrence 
of the Senate, to dissolve the Chamber of Deputies at 
any tune, no President has done this for over half a 
century, and a constitutional crisis would probably result 
from any new attempt so to do. The term of four years 
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for the Charaber has become virtually as mvariable as 
the two-year term of the American House of Repre- 
sentatives The fact that dissolution of the Chamber 
would involve the suspension of the activities of the 
Senate as well, is no mcentive to the latter body to co- 
operate with any President who might wish to secure a 
dissolution. 

The elaborate system of standmg co mm ittees or 
bureaux (eleven m the Chamber and nine m the Senate) 
that has grown up in the legislature ^cuslative 
during the present century, has tended to sTANDma 
morease the vulnerabihty of the mmistry 
in power, already subject to the wide challenge of the 
mterpellation that may bring it down on a mm nr point, 
and hable to dismissal at the hands either of the Chamber 
or of the Senate The powerful budget committee, m 
particular, can completely stultify the financial policy of 
a government. Though Prance has a parliamentary 
executive, its treatment at the hands of legislative com- 
mittees resembles far more nearly that meted out to the 
non-parhamentary executive of the United States (whose 
contmued existence is not affected by adverse committee 
recommendations or legislative votes) than that to which 
the British cabmet is subjected Any Prench finance 
mmister might envy the control over the passage of his 
budget into law that can be exercised by a British Chan- 
cellor of the Exchequer Any British back-bencher 
might envy the control over government measures that 
his Prench counterpart can exercise m committee or by 
interpellation Indeed, it has been said that government 
m Prance is carried on not by the ministers qo-stbbn- 
but by the chambers, a form of government joint bt 
“ by mass meetmg ” that some deplore as 
producmg acute ministerial instabihty, and others praise 
as the nearest approach to a true democracy m existence 
m the world today, for the composition of the ministry 
tends to change as the feehng of the legislature changes, 
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instead of the legislature, between elections, being as 
completely at the mercy of the cabmet as the people, 
under a representative system, tends to be at the mercy 
of the legislature The group system m the Ifrench 
chambers is both a cause and an effect of this ministerial 
fluidity. French ministries may be regarded as normally 
m a state of suspense m their legislature Any coohng of 
the legislature toward them and they are promptly 
precipitated In Britain the ministry tends to remain 
orystaUized for the whole duration of a Parhament 

The fixed pomt m the electoral system of the Third 
Repubhc has remained the universal manhood suffrage, 
but the method of votmg has been varied considerably 
by successive electoral laws, only to return during the 
last decade to the ongmal system set out m the orgamc 
electoral laws of 1876 This system was the scrutin 
d’arrondiasement (the one member constituency) with 
BXPBiiiMaiNT provision for scrutin de hallotage (a second 
WITH METHODS ballot botweeu the two leadmg candidates 
or VOTING should no one candidate obtain a majority 
of all votes cast m the first election) Between 1884 and 
1889 this was replaced by the scrutin de hste (whereby 
each department formed a multi-member constituency 
and the voter was allowed to approve from a hst of 
candidates as many as there were seats to be filled m the 
department) and the second ballot was ehnunated 
Though this was qmckly abandoned in favour of the 
earlier arrangement, agitation contmued m favour of 
some improved form of the scrutin de hste, and finally, 
m 1919, when constitutional devices everywhere were 
bemg overhauled, an elaborate compromise law was 
passed, mtroducmg the large constituency once agam, 
with proportional representation but with bonuses for 
the hsts of majority parties. An “ electoral quotient ” 
had to be worked out m every constituency, and an 
“ average ” arrived at before seats could be appor- 
tioned. This too proved unsatisfactory, and none but 
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the mathematically minded will bemoan its abandonment 
m 1928, after alterations m 1924 bad still failed to make 
it either more effective or easier to comprehend For 
by-elections the old system of the second ballot had 
been retamed, and smce 1928 the soutin d’arrondissement 
and scruUn de hallotage have come into their own agam 
for general elections as well A practice sprmgmg from 
the existence of the second ballot has been the tendency 
to form electoral cartels (the agreement in advance by a 
group of parties all to support the candidate of any of 
those parties up for second ballot against an outside 
candidate) This was used with considerable effect by 
the parties of the “ popular front ” m the elections of 
1936, and certam sections of the right and centre have 
subsequently demanded fresh electoral reforms, mvolvmg 
the suppression once more of the second ballot 

The tendency on the part of recent French govern- 
ments toward demanding “plenary powers” from the 
chambers, for the issuing of decree-laws arm- 
ing to ease domestic or mternational tension, 
and on the part of the chambers readily (on 
most occasions) to grant such powers, has made serious 
inroads mto the immediate control of the legislature over 
the executive that was previously such a sahent character- 
istic of the Government of the Thud French Eepubho 
This readiness of a virtually sovereign legislature to 
abdicate for the duration of any real or alleged period of 
emergency in nq,tional affaus has undoubtedly lowered its 
authority and its prestige m the country. It remams to 
be seen whether this prestige and authority can be re- 
covered, or whether the corollary will be a permanent 
stiff enmg of executive authority m France, with a shift 
from the “ parhamentary ” to the “cabinet” type of 
government — or even further. 
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THE SUM OF A CENTURY OF INSTITUTIONAL REFOR.M 
IN BRITAIN 

“ The great juggle of the English constitution A thing 
of monopolies, churohcraft and sinecures, armorial hocus- 
pocus, primogeniture and pageantry.” Such was the 
view of Richard Gobden in 1838 To what extent would 
the changes of the subsequent hundred years have served 
to mollify his scorn, could he have hved to observe them '2 
He was writmg after the first Reform Act, after the 
great spate of legislation of the first reform admmistration, 
and after the accession of Queen Victoria, all of which 
proved to be the beginnings of trains of development that 
were considerably to alter the emphasis of the British 
constitutional system, but he was also writmg m the 
era of “ Fmahty ”, m the shadow of an 
economic depression, in the midst of the 
Chartist agitation, and before Peel’s ad- 
inmistration of the forties and his own Anti-Corn Law 
League had swept aside what he regarded as the greatest 
anomahes of the situation m Great Britam It was the 
age m Britam, as in France, of the admission of the lesser 
bourgeoisie to some share m pohtical pojver Indeed it 
has been said that local government in the towns was 
handed over to this one class by the Mumcipal Corpora- 
tions Act of 1835. But in the national sphere its influence 
was as yet neghgible beside the entrenched wealth and 
social prestige of the old governing class in Britam, or 
in the managed parhaments and bureaucratic ohgarchy 
of Loms Phflippe British and French radicals were, m 
these days, prone to envy each other’s countries, the 
former to regard 1830 and the latter to regard 1832 as 
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the more promismg advance, but for anything approach- 
ing a democratic regime they had both to look across the 
Atlantic to the United States of Andrew Jackson, though 
even there Charles Dickens was to provide an antidote 
to Tocquevdle, and the blatancy of the newly perfected 
spoils system was to tend almost to reconcile Enghshmen 
to the vagaries of the Circumlocution Office and French- 
men to the “ packing ” of the Chamber 

By 1938 France and Bntam, the one by fits and 
starts, wdd rushes forward and sudden retrogressions, 
the other by a gradual, sometimes unper- 
ceptible, and entirely unexciting progression, and pranoe, 
had both again reached similar positions, 
constitutionally considered, though the mstitutions 
through which they worked differed considerably in 
detail Nevertheless, it was possible for statesmen on 
both sides of the Channel to refer without ambiguity to 
their common mterest m democratic forms, parhamentary 
government and the hberty of the mdividual (m a world 
that was seenung to turn away from ah. three) as reasons 
for their contmued sohdarity. Both had umversal man- 
hood suffrage and Bntam allowed votes to women as 
weU , both had a bicameral legislature m which the 
lower house tended to dominate, but in which the upper 
house remamed not without influence on legislation and 
the fate of governments (though this became very much 
less m Bntam after the Parhament Act of 1911) But the 
differences m detail were many While “ parhamentary ” 
IS a term that can generally be apphed to the form of 
government m both countries, parliamentary government 
IS rather differently mterpreted No French ministry is 
able, normally, to exercise that measure of control over 
the busmess and the decisions of parhament which its 
British eqmvalent usually possesses , m France the acts 
of civil servants m them official capacity and then deahngs 
with the public are governed by separate admimstrative 
laws and are reviewed m special administrative courts, 
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instead of coming under the ordinary law of the land in 
the ordmary courts of the country , the bureaux of the 
Chamber and Senate exercise a more power- 
” iND control over legislative proposals than 
do any of the more amorphous committees 
British Parhament , the destructive 
force of the mterpellation as a weapon of 
aggression agamst the mimstry in France, is by no means 
matched by the means at the disposal of His Majesty’s 
Opposition or of the dissatisfied private member for 
caUmg the government to account The form of govern- 
ment existmg m Great Britam today has mdeed been 
characterized as “ mimsterial ” because the ministry 
tends to dommate Parhament, and the term “ parha- 
mentary ” has sometimes been reserved for the form 
where,' as in "France, the parhament tends 'to dormnate 
the mimstry The fall of a mniistry (when it involves 
more than a mere cabinet re&huTfie) still remams a major 
crisis m British political life , m France it need be nothmg 
of the sort In Britam it is nearly always,' but' in France 
it IS hardly ever followed by a general election The 
term of a British Parhament is now m practice ndver 
as long as the five year legislative term, but corresponds 
to a ministerial term It ends when a mimstry goes out 
of office, or else when the ministry in power judges the 
moment most propitious for it to secure a fresh mandate 
To wait the full term "of five years would be playmg into 
the hands of the opposition by depriving „the government 
of the advantage of the element of surprise -and of choosmg 
the best tactical moment In the twenty ygar^ between 
1918 and 1938 Britain had seven general elections, but 
France, though the legal term of a legislature is one year 
shorter, had only five. 

The very area to which the British constitution was 
apphcable was diSerent m 1938 from what it had been 
m 1838, for Ireland, whose parhament had been suppressed 
m 1801, climaxed the long and bitter home rule agitation 
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by a compromise wbick, in 1921, gave her two separate 
parhaments, and a partition of her soil 

^ ^ AITTONOMy 

which maintamed the close connection of aotpautitioii 
six of her northern counties with Great ™ 

Britain but gave the remamder, as the Irish Free State, 
the virtually mdependent status of Canada, a status 
recently altered to de facto mdependence (though the de 
jure position created by the legislation of December 11 
and 12, 1936, by the adoption of the new constitution 
of Eire m December 1937 and by the Anglo-Irish agree- 
ment of 1938 remains eqmvocal) Despite the existence 
of nationahst movements m both Scotland and Wales, 
neither of these countries possessed m 1938 the auto- 
nomous position and separate parhament (which did not 
mvolve loss of concurrent representation at Westminster) 
of the one million inhabitants of the six coimties of 
Northern Ireland This arrangement called by one critic 
“ a form of home rule that the Devil himself could never 


have imagmed ” and by another “ a Stormont m a tea- 
cup ”, has been uneasily but tenaciously mamtamed, 
with the aid of the repressive Oivd Authorities Act of 
1922 (which was continued year by year until 1933 and 
then made a permanent piece of legislation) m the teeth 
of aU opposition, both withm and without the six 
counties 

In 1938 the British parhamentary franchise had, for 
a decade, been umversal for both men and women at the 
age of 21, subject only to a residential qualification for 
inclusion on the register of electors Legislation accom- 
panymg the various extensions of the franchise had 
produced throughout the country, constituencies roughly 
equal m population, with the exception of 

/tip, ,11 1 BI.HOTIONS 

ths r6ia«tiY6ly fs’w two-niGnibor borough, a/ucl a vn the 


university constituencies The secret ballot 
had been in use smce 1.8^72 and the voting m 
a general election was all on one day throughout the 


country (with the exception of the umversity vote), and 
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no ele,ctor conld cast more than two votes (or one in any 
particular constituency), but no deyicg such as the segond 
any ,foxpi-of proportional representation,' (epicept 
the latter in the t wo-me mber university constituencies) 
had been adopted, despite much dissatisfaction m some 
quarters because of the frequent , election of candidates 
who secured only minorities of the total votes cast in tixen 
cohstituehcies' when theje. were more than two candid^ites, 
and" at the occasional control obtained over a majority of 
the seats in the House of Commons by pohtical parties 
securing only a minority of the popular vote in the 
country as a whole Membership of the House of Commons 
was bpen virtually to aU men and women over the age of 
21 m the country (indeed, between 1918 and 1028, women 
coihld be members at 21 but could onljr vote at 
out' jirdperty quajifioation or religious test, and bp,th 
salaries and travelling expenses were paid to thorn, but 
as yet only a hn,n^ pl^^| ' Jjgl P fn had succeeded m 
becommg members o’f' any Farhament, while a jarge pro- 
portion of the male members continued to be drawn 
from the economically prosperous and socially promment 
classes, though certain j> rp|es^ pnal .groups (such as the 
rising lawyers, the retired civil servants, and. the trade 
union officials) tended to enter Parhamept rn appreciable 
numbers 

The House of Lords hapa large and unwieldy member- 
ship ffihd ishtih made up m the main (m 1838 this had 
only very recently become the case) ^,of 
hereditary peers, but its busmess is rarely 
conducted by more than about^^ per bent 
of its full membership A century ago it 
had already long sine, e. lost the right to mitiate fipannia,! 
legislatiohrbiit its power to artnqp d,pr-tQ-^i fict it, 'though 
rarti'ly“‘nXei'Cised,”" irad^st* TJben’expressly denied , The 
episode of the repeal of the paper duties m lg,p,0-61 
checked the power-of the House of Lords to amend, and 
the Parhamentary Act of 191 1 took away ffis power to 


HOUSH OP 
liOBDS AND 
THU PABLIA- 
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reject money bills Its power to reject ordmary* legis- 
lation had been shown by the struggle ovet the Reform 
Act of 1^2 to be subject to practical limitations, but this 
power contmued to be exercised, and was not legally 
impaired until the Parhament Act of 1911 reduced it to 
a ihere suspensiv e veto, Si nce 191 4 there has never been 
a difference oi opmion be^ween^lie House of Commons 
and the House of L'brds regarding the merits of any piece 
of legislation, that has persisted long enough, without one 
house or the other giving way, for any bill to have needed 
to become lat^ without the' consent of the House of Lords, 
but the' exisfence on t^e statute book of the'^acf'of '1.911 
has not been without effect upon the vo tes and a bslemions 
lordshipsi 

reform or abolition of the House of Lords hg^d iofne to 

.House _ liaS ' itself successf^y 
withstood the attempt Ho ihsH?ute’'l2e peerages, though 
if had";f)efmitfed' the creation of a hmited number of^gg: 
officio law lords ' Apart from the exceptions of these law 
lo^ and of the senior bishops of the Church' of England, 
the hereditary prmciple remams the exclusive basis of 
membership. In contrast to the appellate function of 
the House of Lords acting (through "its members with 
the requisite legal quahfications) as a court of law, which 
has tended to increase rather than to diminish m im- 
portance, the^m^tiji^l^ota^ga^j^^ofJh^^ 
by his peers remamed an embarrassmg archaism imtil the 
procedure was ^bphshed m 1937, 

'^'“W'ltli tim enormbus'grd¥ffi1n the sphere of the activities 
of the central government, which began with the new 
legislative preoccupation of the first reformed Parhament 
but which became far greater when what Dicey has called 
collectivism replaced utihtariamsm as the 
mamsprmg of such activity around the ministebiai, 
eighteen seventies, and greater still m the 
twentieth century when the contmental and overseas lead 
m national insurance and pension schemes was followed 
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m Gi?eat Britain The size of the ministry (like ttat of 
the civil service) mcreased, cojisiderably Beside old offices 
hke Lord Privy Seal, Lord President of the Council, 
Chancellor*^ of “tSe Bxchequet, and the Secretaries of 
State (increased from’ two to five durmg CoBdeh’s life- 
time, and subsequently to as many as nine — itself a 
reflection at the increasing need for division of labour 
m government), many new ones- such as Mmister of 
Education and Mimster of Plealth have Ibeeh created 
smce his tune, and a number of minor departments, 
such as those of Mines and Pensions, have come mto 
existence, while the Post Office, modermzed only from 
1840 onward, has beconie'nbt only the greatest business 
enterprise of the state,' but latterly a near approach 
(with its interest in radio broadcasting and cinema films) 
to a “ Mimstrv of Eronasranda ” such as exists in an 
moreasmg number of other countries AU this has meant 
the existence of a ministry far too unwieldy for the 
efficient control, as one body, of policy The cabinet, 
itself swollen m size, ^‘ho longer very small or very 
semet ”, has not only 'fulfilled tlus function fdnffidmany 
departments not directly represented among its members, 
but has also become the body which really legislates " It 
oADonDT been pomted out that the cabmet (and 

BHAiiv mdeed, a few members only of the cabmet) 

LKGisLATEis framcs the annual financial budget and that 
the House of Commons has m mactice scarcely more 
control over a money^ .thiS'-Hoiise of Lords 

"Tt^is allowed to debate the budget, but the govCTnment 
IS m a position to get any proposed amendment rejected, 
and rejection of the whole of any financial measure by 
the House is imthink^ble. Even the cabmet has tended 
to become unw]^^,^and the ancient device of the “ mner 
cabm^” of specially important ministers of st'ate”’Eas 
remained as potent and as informal as ever, though durmg 
the war of an organization known as “ The^^ar 

Co^ci l ” of five (augmented temporarily from time to 
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tune Iby the presence of visitmg dominion prime mmisters) 
came officially mto being jyimistier (un- 

recognized officially as a separate officer of state until 
1905) has tended to become more and more a “chief 
executive " comparable in some ways to the President 
of the Umted States, usmg the other ministers (who are, 
of course, personally selected by him) as' 
his mouthpieces' The tendency for parha- mhusteb 
mentary questions upon almost every sub- „ 

ject to be addressed m the House of 
Com m ons duect to the Prune Munster whenever important 
prmoiples of policy are involved, leaving only routme and 
detailed pomts for the appropriate departmental heads, is 
perhaps due to a reahzation that he has acqmred m the 
ministry and m the cabmet a paramount position that 
earher Prune Mmisters, from the younger Pitt onward, 
have occasionally occupied by sheer force of character, 
but which does not seeni until the twentieth century to 
have been recognized as an essential characteristic of the 
ofi&i5er-®leetOTS'' are'ncny asbed to trust the Prime Minister 
to “pursue wKatevOT'poBmes lSe"§hall thmlf’'fit, tBther than 
to approve in advance some definite programme with 
which he has gone to the country They, and Parhament 
as well, are reqmred to listen to his cdfifessIouB of faith, 
hope, despau, subterfuge, error and perplexity, but he 
has reached a semi-mystical position in the constitutional 
system that makes bim able to demand and to secure 
from them a blank cheque such as Pitt would have faded 
to refiognizb,' Peel would have reframed from-'using, 
Palmerston would have laughed at, Gladstone would 
have torn to pieces' and Disraeh would have held up to 
the hght. From the Divme Right of Kings, three hundred 
years of constitutional development and controversy has 
brougES'^GIreaf'&itam to something that seems to have 
features of the^Pi'^e. Right' of Prime Ministersj Smce 
1922, *when Lord Curzon was passed over in favour^frf 
Mr Baldwm, it has been recognized that membership of 
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the House of Lords is not compatible -with the premier- 
ship It has yet to be estabhshed that any other cabinet 
office (with the exception of that of Chancellor of the 
Exchequer, where there has always been a practical bar 
ever since the Treasury went mto comimssion) carries a 
similar incompatibihty Indeed, the Ministerial Salaries 
Act of 1937, by limiting the number of ministers ahd 
imder-seotetaries receiving the salaries specified^ that 
may sit and vote in the House of Commons, seems 
calculated to presetve for menibefs Cf the House of Lords 
an appreciable number of important mmisterial positions 
m future goverhmeiit3i,1 * ' ' ' ' 

The British civil s'ervioe, at which the generation of 
the reform age so justifiably pomted with scorn as m no 
way comparable to the efficient bureaucracies of one or 
two contmental countries, has, m a century, changed 
oivnsBEYioE beyond recognition The few hundred 
Bv MERIT A.UD cleiks of 1838, haphazardly recrmted on a 
EXAMINATION jjagjg Qf patronage, had changed mto a 

third of a miUion officials, chosen almost exclusively on 
a merit system and after careful exammation The 
merjt system, introduced first mto the Indian civil 
service, when the state took over from the East India 
Company m the eighteen fifties, spread within two decades 
to the home civil service, and has now completely con- 
quered every citadel except the ivory tower of the.diplo-. 
matio; opTris ^ . and even there, thou^ nommation survives, 
thonominees are put through the examination filter 
- The permanent and administrative side of the executive 


arm •VhitflMs‘'the 'ortil service imoluding the pohce force), 
CABINET ‘ the ‘formal jand synuboho side which is the 
‘ -cNiTY crown, and the political and, parliamentary 
; MENTAB Side which is the ministry, are^ hnked to- 

( SYSTEM gUher by the cabmet, whose members are 

at one and the same time the heads ^ of government 


departments in" Whitehall, the leaders of the party m 
power in the Houses ^f Pa^ftm§nt,^and^PHy;y Cou^uufiOTs 
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advising the ^king at Buclangha.ta Palace. A cabinet 
minister may have to divide himself mto three parts in 
the course of his duties, but this division of functions 
paradoxically has to serve to keep the machmery of 
state worlung together, or if it does not, so much the 
worse, for he is the only common denominator in the 
system Such a system, of course, has its dangers, and 
the two constitutional prmciples of the sovereignty of 
Parliament and the rule of law which were defimtely 
established durmg the century following the revolution 
of 1688, and given new significance by the legislative 
activity of the nineteenth century, had reached dheir 
apogee when Dicey defined and discussed them with 
crystal clarity in the eighteen eightie^ At that time 
Parliarnent stood at the pinnacle of its prestige, an3' even 
Prime'TSGmstefs 'trembled before it As a raw-maldng 
body it had, m, the space of half a century, transformed 
the country Parhament had done so much in so short 
a time that it was perfectly natural to msist upon the 
axiom that there was nothmg that Parliament could not 
do (except, of course, to order the extermination of all 
blue-eyed babies, as Dicey, with heavy humour, pomted 


out), and British hberties appeared so secure behind the 
inflexible armour of the rule oD lpp^ that Dicey’s praise 
of certain foreign w^sraoom^hings seemed almost to 


be irrelevant But a quarter of a century 

- •' sovebbiontv 

later Dicey himself was begmnmg to doubt of paslia- 

tained,^ though he stputly c(em®d 'fhe 
sovereignty of Parliament, as he had defined it, had been 


inl)0^da-"a3ai5Pfcb't“the lapse of rftrrthbf 'Jjhartbr-’ century 
another prominffit lawyer' was dishiissiilg what h© called 


“ Tlffi.li^ ew D espfttwm ” and the Lord Chancellof of the 
day (1929) was settmg up a committee to report nn the 
safeguards necessary to secure the constitutional prin- 


ciples of the sovereignty of Parliament and the supremacy 
ofjhg law.{ This committee had to consider the powers 
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exeroijped by and imder the direction of (or by persons or 
bodies appointed specially by) numsters of 4he crown, by 
way of delegated legislation and' of judicial or quasi- 
judicial decision. ' . , ^ 

Both^these enquiries were based upon the as^upiption 
that Dicey’s fambus anal; 5 %iS_of the British' constitution 
had been a sound one, and that a careful adherence to the 
principles of the sovereignty of Parliament and the rule 
of law was stdl advisable, but from other quarters came 
the suggestion that, even if they were vahd when Dicey 
wrote, these principles were now antiquated and hardly 
suited to the needs of the British state It was argued 
that the complexity of modern government 
PBiNoiPLHs made delegated legislation absolutely essen- 
tial to an ever-increasmg extent m all 
civilized countries , that acts of Parhament 
could no longer foresee every eventuality, and must per- 
force give ministers discretion to amphfy, modify or even 
to ignore certain of their clauses It was also argued that 
a similar pressure had caused officials to assume judicial 
or quasi-judicial functions under the direction of depart- 
mental heads, and that though this “ trial b;^ Whitehall ” 
was not legally trial at all and was actually ^“^nial of 
the rule of law, the remedy was" not simply to out ofi 
its head and return to' the ^^icey-purfe principle, but to 
recognize that these’ bureaucratic‘’']ildicial powers must 
be regularized by the adoption of some form of droit 
administratif, for the evil was not the existence of adnunis- 
tr^fE^^*WBftnals, but to have the courts wit hppt-tl j ffj aw. 


Jtven, JJ iQe.'g»nip jjsen. wnue asserting tnat tne basic prm- 
ciples of the British constitution m the year 1884 were 


the sovereignty and#4^j%pg^£^-law, had 
suggeste'^cPthe advisability of making use of delegated 
legislation, and had pomted to the merits of a system of 
a"3mnistrative law, but his plea for a systematic trea|t- 
ment of future needs in these directions was ignored. 

WMe the growth of adn™i^g^v;^^^yt^s without 
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any systematization under a codq , (^ f . adnnnistratiTO law 
nught have alarmed Cobden as much as it 3id Dicey and 
Hewart, he would probably have expressed gratification 
afrlihe reorganization of the ordmary courts 
of law that has been carried oiit in Britain tioh of 
since his day He himself saw the begin- 
nings in the creation of the Judicial Com- 
mittee of the Privy Council in 1833, of the County Courts 
m 1846 and of the new Probate, Divorce and Admiralty 
Courts, but the reforms of 1873-94 and subsequent 
changes, produced a thoroughgomg and much needed 
simplification by completmg the fusion of law and equity, 
drawmg the hne carefully between central and local 
courts, as well as between civil courts and criminal courts, 
and roundmg off the system of comts of appeal. He 
might have been less complacent about the disappearance 
of one ancient legal mstitution, the grand jury, or jury 
of presentment, m the twentieth century 

Cobden saw also the beginmngs but not the completion 
of the reorganization of British local government institu- 
tions. The Poor Law Amendment Act of 

njiOBq.»jnzA- 

1834 had set up the Umon, an administrative 
unit intermediate between the shire and the 
parish and had applied the principle of election in the 
choice of the new local guardians of the poor, while the 
Municipal Corporations Act of 1836 had extended the 
prmoiple of election By all ratepayers to the government 
of all the boroughs of the country (yfith the exception of 
the City of London and Wmohelsea) The Pubhc HealtB 
Acts of 1848 and 1872 created^ local government districts 
and rural and urban district councils for areas outside 
municipal boundaries, but not Until the County Councils 
Act of 1888 and the "District and Parish Councils Act of 
1894 was the new democratically elected hierarchy of 
local '^DVernlirent bodies m admmistrative counties and 
county boroughs, in urban and rural districts and in 
civil parishes, completed, and virtually all the ad hoc 
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bodieH (that had been created for special ;gurposes in the 
er& of transition) liquidated."" The 'Local Government 
(De-Ratmg) Act of 1929 completed the absorption of 
the ad hoc authorities dnto'^the Tegular looaL government 
system, by abohshmg the one femaimng type, the boards 
of guardians of the poor created in 1834, and replacing 
them by pubhc assistance committees of the local 
councils. With the reorgamzatioh of local government a 
new class of expert came into existence, the paid local 
government official, devoting his whole time to work that 
had^previously fallen hy rotation upon citizens ag a whole, 
and making possible the efficient working of the pohcies 
laid down by the elected local councils, whose members 
were unpaid and rarely able to devote more than a part 
of their time to local government. The central govern- 
ment, which had abandoned so much of the imtiative 
m and control over local affairs in the seventeenth and 
eighteenth centuries, was able to ensure that, havmg 
created a new and uniform system, it could keep it 
uniform, notably by the power to make or withhold 
grants for local purposes, _and by its mspectorate to super- 
vise local government activities 

In 1938 Great Britam remamed a monarchy. Cobden 
hved to see the British monarchy once more a popular 


viaissiTtroBs 
or THU 
MONAHOHY 


institution after a sorry fall in its prestige 
at the hands of the sons of Geor^III, but 
he did hot see it go once more unoOT a doud 


in the late eighteen sixties and early -seventies (when 


Bagehot could write of “ a retired widow and an unem- 
pl p^d ' ” and a" -^gorous^ rS^bHfelfff^’ffiS^ei^nt 

comobrieny flourish) nor rise to new heights as annnperig.1 
symbol after 1877. The _^coronation. ceremony of 1^7 
would have presented famihar features, but the abdication 
onSiS of 19^6 would have been beyond his experience or 
imagination. 
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EXPANSION OP WESTERN CONSTITUTIONALISM- 
LIBERTARIAN INSTITUTIONS IN TRANSLATION 

The expressionist state was developed by gradual pro- 
cesses, and upon a basis of existing institutions, in the 
United States of America, France, Britam, 

Switzerland, the two Netherland and the oovEEsnaiiNr 
three Scandmavian countries, to a degree that “iniopH 

made it, by the end of the nineteenth century, the most 
envied form of political orgamzation m the world, but m 
no other sovereign state had it, by that date, achieved 
conspicuous success In Latin America the Brazihan 
empire, which had contamed germs of a libertarian 
regime, disappeared m the eighteen eighties, and of the 
republics only Chile seemed capable of a sustamed effort 
in the direction of parhamentary government as under- 
stood in hbertarian countries In Europe the short-hved 
first Spanish repubho of 1873, which also might have 
developed m this direction, expired after a few months, 
and the trend was arrested (as it had been previously m 
1814, 1823 and 1846 and was to be yet again in 1936), 
while the inflated Piedmontese Btatuto m united Italy 
gave only a hbprtarian veneer, and neither m member- 
state' nor m Reich did umted Germany or disumted 
Austria-Hungary embrace the hbertarian form or even 
acknowledge it to be desirable 

Outside Europe and the independent states of the 
Americas, the most highly developed forms of government, 
until qmte late in the nmeteenth century, were the more 
subtle kmds of oriental despotism, such as were practised 
by the Manohu dynasty m China, the Tokugawa Shogunate 
m Japan and by certam of the “ protected ” prmces of 
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India, Malaya and the East Indies The new era of the 
expansion of European interest in these parts of the 
world, and the revival of imperialism that 
oir ETOOPH ” if engendered, were pioneered by the leading 
WIDENS ITS libertarian states, and one by one the 
oriental despotisms found themselves losmg 
face in contact with these states, either by havmg to 
submit to the loss or drastic curtailment of them inde- 
pendence, or else by having to make humdiating con- 
cessions in the form of trading privileges and extra- 
territorial rights. It was only natural that this hbertarian 
form of government, which appeared to make its expon- 
ents so mresistible against oriental rulers and peoples (or 
even against semi-oriental ones like those of Turkey and 
Russia), should have presented itself as worthy of study, 
and possibly of emulation, by those who had been brmsed 
in contact with it. This type of government appeared 
to go hand in hand with the highly developed economic 
organization and mdustrial development of the con- 
querors, but while the latter could only be copied by 
slow and painful processes, the former could be made 
use of, it was thought, simply by producing hbertarian 
constitutions m translation 

Though there was much freedom in the translation, 
this freedom did not always extend to the form of govern- 
ment set up, any more than it had done when the new 
repubhcs of Latin America had translated the Umted 
States constitution into Spamsh and , Portuguese for 
themselves. This applied as much when the hbertarian 
form was translated for the use of depen- 

DIPPIOULTIES ^ 

IN dencies of the libertarian states themselves 

TBANSEATioN whou it was adapted by independent 
states The hbertarian states have been most grudging 
with their free institutions except to dependencies situated 
at great distances from the mother-country, m temperate 
lands, and populated by people of then own or similar 
racial stock. These obtained a large and increasmg 
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measure of home rule, but dependencies m temperate 
lands, near or adjacent to the mother-country, tended for 
strategic and other reasons to be kept on a much shorter 
string The best they could hope for was to be ruled as 
mtegral parts of the states under whose sovereignty they 
had fallen, but more often they were ruled as provinces 
with less liberty, either of the subject or of self-expression 
as commumties, than was possessed by the peoples of 
the dominating states. The British pohoy toward Ireland 
and the French toward North Africa are oases to pomt, 
and though hbertarian mstitutions did not exist in the 
Hapsburg monarchy, provinces such as Bosnia were far 
more remote from them than were the two dominat- 
mg partners m the Ausgleich. Tropical or sub-tropical 
dependencies not too far distant from the mother-country 
could sometimes be treated integrally, but when far away 
they tended to be subjected to strict mihtary control for 
the protection of the ruling minority and of its mterests. 
Empty and undeveloped lands had first to be populated 
from the home country, and these tended to copy the 
form of government at home with certam variations, if 
they were allowed to do so, but dependencies with large 
existmg populations and estabhshed dynasties, either 
continued with their old mstitutions after the old rulers 
had been made vassals of the dommatmg state, or else 
the rulers were deposed and they were placed under 
imposed bureaucratic systems run by imported adminis- 
trators The greatest difficulty m the early stages of the 
imperial revival was experienced with tropical depen- 
dencies containing large uncivdized or semi-civilized 
peoples (such as the Belgian Congo) , but later on a greater 
problem arose m connection with dependencies (such as 
India) which contained large populations with pre-existmg, 
perhaps ancient, civilizations of their ovra, upon which the 
culture and institutions of the ruling state had, it was 
thought, to be grafted. 

Britain, France, the Umted States of America, Bel- 



300 


Libertarian Constitutions 


PT vn 


LIBHRTABlAJSr 
COLONIAL 
POWISRS AND 
OTHERS 


gimn tod Holland, all belonging to the libertarian circle, 
emerged as the leadmg colonial powers of the imperial 
revival. Germany and Portugal, neither of 
which could have been called a hbertarian 
state at the end of the nineteenth century, 
were then the only other colomal powers 
of consequence, but Germany’s was but a skeleton of a 
colonial empire, and was soon to disappear (to become a 
skeleton in the cupboard for the rest of the colomal 
powers) and Portugal’s was but a remnant of her spoils 
of the first great modem era of European discovery and 
expansion overseas. 

Prance, Belgium, Holland, Germany and Portugal 
refrained from givmg the hbertarian prmciple its head 
T TOAv nui, in any of their colonies. Though the pohcy 

HOLLAiiD, q£ « association ” replaced that of “ assinnla- 

cranMANy ajto tion ” m Prance’s attitude toward her 
poaTuoAi colonies, and their limited but direct repre- 
sentation in the Prenoh Senate and Chamber of Deputies 
made the central legislature of the republic a truly 
“ imperial ” parhament such as the British Parhament 
had never been, her colonial system allows for no fuUy 
self-govermng colomes, though partial self-government 
has in places been granted. The Dutch East Indies, or 
Netherlands India, and the lesser Dutch colonies, have 
been treated to even fewer gestures in the direction of 
self-government, and the Belgian Congo, rescued from 
the untrammelled clutches of Leopold II by the cession 
of the cynically named “ Congo Pree State ” m 1907 and 
by the colonial law (which placed it under the control of 
the Belgian parhament), has contmued to be ruled on the 
“ plantation ” basis. The German colonies lost in 1919 
had been administered by skilled administrators entirely 
under the control of the home government. Portugal 
deposed her ruhng dynasty and became a republic in 
1910 without her “ old colomal system ” being appreciably 
afEected The same may be said of the effect of her law of 
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1920 and her decree of 1930, each of which re-wrote aection 
V (colonial administration) of the constitution of 1911 
Though Britain has contmued to keep many, and the 
United States a few colomal territories, in a purely 
dependent state, the problems for these 
two countries were more complex and the 
governmental solutions devised more varied 
Britain’s crown colomes of various sorts (but aU under 
governors cbreotly responsible only to the home govern- 
ment) stand at one end of the scale, and Canada, Austraha, 
New Zealand, South Africa and Eire (all for most practical 
purposes mdependent nations with mdividual constitu- 
tional systems, which receive separate notice elsewhere), 
at the other, but mtermediate between these, several 
small territories (such as Ceylon, Cyprus and Burma and 
the “ lost dominion ” of Newfoundland) and one very 
large one (India), stand in a more ambiguous position 
Nowhere in the world has the libertarian tradition had 
such a struggle with its conscience as m British India 
durmg the last hundred years ; nowhere else 
have British mstitutions been translated 
into such starthng Baboo , nowhere else has so httle 
substance of self-government cast so many shadows of 
constitutional forms. After two centuries and a half 
of admmistration by the East India Company of a 
territory constantly growmg m size and complexity, 
British India came under the exclusive control of the 
British government m 1868, the government havmg 
participated m its supervision and m the completion of 
a centralized admmistration smoe the reorganization 
resultmg from the legislation of the last quarter of the 
eighteenth century The pohoy of centralization and 
strict admmistrative control by British officials was 
contmued (being underlined by the creation of the “ Indian 
Empire ” m 1876) mto the twentieth century, and while 
the principles of the hbertarian state became familiar to 
an ever-mcreasmg number of Indians, with the spread of 
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western education in their oountry, these principles found 
httle place in the government of India before 1919, and 
a place still qmte unacceptable to advanced Indian 
opinion under the system of “ dyarchy ” set up by the 
„ Government of India Act passed by the 

DYAEOHY, British Parliament m that year The 
pressure of war conditions, just as it had 
prompted Parliament to grant a measure of female 
suffrage at home and further to democratize the system 
of representation generally, also produced the declaration 
of August 20, 1917, which promised “ the gradual develop- 
ment of self-governmg mstitutions with a view to the 
progressive realization of responsible government in 
British India ” The Chelmsford-Montague report, which 
followed upon this declaration, introduced into Indian 
constitutional history the system of dyarchy that was the 
sahent feature of the act of 1919 Under it certam of the 
local governments in the provmoes which, up to that 
time, had merely acted as agents of the central govern- 
ment of India, had specified powers transferred to them, 
and ministers responsible to elected provincial assemhhes 
were to exercise these “transferred'” powers The 
remaining, or “ reserved ”, powers still lay directly in 
the hands of the central government of India, which 
was now given a bicameral legislature eonsistmg of a 
legislative assembly (a majority of whose members were 
to be elected) and a council of state (with a nominated 
majority) Only three per cent of the population of India 
was ehgihle under the rigorous suffrage qualifications to 
take part m the provincial elections, and the provmcial 
governors could override the elected ministers even with 
regard to the exercise of the transferred powers, while 
with regard to the reserved powers (herem lay the essence 
of dyarchy) they acted, under the Governor General, 
without any reference whatever to the provincial legis- 
latures or ministers In essence this still left India with 
a unitary form of government (for the transferred powers 
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were only tentatively Landed over) rigidly presoriljed by 
the British Parbament, and incapable of amendment 
except at Westminster 

The ten years period of experiment with this pale and 
distorted reflection of certam elements of the bbertanan 
state, left both India and Britain only too wfllmg to 
abandon it The Simon commission re- 

SIMON OOM- 

ported in 1930, the British government mission and 
deflned its attitude toward the recom- 
mendations of the commission as substantial acceptance 
m a White Paper issued m 1933 after a series of “Round 
Table Conferences ” with Indian rulers and leaders of 
opinion, and a new Government of India Act went on 
to the statute book m 1936 after a stormy and difficult 
passage The slowness of this procedure meant that the 
constitutional arrangements of 1919 (themselves not fully 
put mto operation until 1921) were contmued for almost 
a decade beyond the ten year experimental period. The 
most important parts of the act of 1936 did not come mto 
efiect until April 1, 1937 The commission had recom- 
mended, and the act embodied the abandonment both of 
the experiment of dyarchy and of the traditional policy 
of strictly centrahzed government A federal system was 
to be set up in British India and extended, _ 
with their consent, to the territories of the bystim to 
native prmces, while Burma was to be com- ^ 

pletely separated from India. The provincial electorate 
m British India was to be mcreased to at least ten per 
cent of the total population and to contam an appreciably 
larger proportion of women. Provmcial autonomy of a 
far reaching sort was to be set up, with governments 
responsible to the elected legislatures (which might be 
either unicameral or bicameral), but the provmcial 
Governor had the right either to veto legislation or to 
refer it to the Governor General at Delhi, under whose 
direction he stiU remamed. This safeguard, considered 
essential both by the Sunon commission and by Parha- 
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ment, „-was mixcli criticized in India as a continued devia- 
tion from the hbertarian prmoiple, and friction m the 
worlimg of the new system has afready resulted from it 
Nevertheless, the Simon commission report represents a 
far franher treatment of the problems connected with 
translatmg the libertarian prmciple to regions with quite 
different traditions, than any previous British approach 
to the momentous problem of the government of India 
As strikmg as Macaulay’s famous recommendations 
regarding educational pohcy m India, and far more 
comprehensive m its understanding of the problems 
involved, the Simon report diBcnsses the apphcabihty of 
the British model to India’s constitutional 

ATPIilOABllITY - , , , , i, -n , . 1 1 

or BRITISH ii66d.s HiUct cflipfli bili'Di6s j3ritish. !P3<rliai- 
mentarism in India is a translation ” it 
pomts out, “ and in even the best trans- 
lation the essential meanmg is apt to be lost . It 
does not follow that it will smt everybody In 
England, it results m stable government largely because 
of the extent to which the Cabmet controls the House 
of Commons, instead of the House of Commons controUmg 
the Cabinet We consider that the precedent for 

the Central Government in India must be sought for 
elsewhere ” Eor this reason a unitary solution with a 
central Indian legislature m any way resembling the 
British Parhament m organization or structure should 
be abandoned in favour of the ideal of an AU-India 
federation A federated India could not immediately be 
brought mto being because prerequisites were the exist- 
ence among the members of the federation of a degree of 
autonomy such as the provinces of British India did not 
as yet possess and a measure of wilhngness to federate 
such as a number of the native rulers did not as yet 
exhibit, but nevertheless “ the ultimate Constitution of 
India must be federal 

India IS thus just entermg upon another experiment 
with hbertarian trends, and though many of the old 
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safeguards have been inserted into the new constitution 
by the British government and Parliament, this new 
translation seems to be nearer to a realization of the 
madequaoy of mechanical and arbitrary solutions to the 
problem of India’s government, either by her own people 
or by anyone else, than any previous effort Better hopes 
for the future he m the recogmtion as a first prmciple by 
the Simon commission and by a majority of Parhament 
that “ the new Constitution should, as far as possible, 
contam within itself provision for its own development ”, 
so that India may be freed from havmg to go hat in hand 
to Westminster every decade or so for a fresh Government 
of India Act, and m the admission that 
India is more likely to find useful precedents pbboedents 
m buildmg up an appropriate hbertarian 
lorm ot government and expressionist state 
m the other federated nations of the British Common- 
wealth and m the Umted States of America than in the 
umtary and highly mdividuahzed system of Great Bntam, 
for “ To imagme that a constitutional structure suitable 
for 46,000,000 of British people, mainly urban, will serve 
equally weU for 250,000,000 of Indians spread over a sub- 
contment and hvmg m half a nulhon villages, is unreason- 
able 

The embarrassment of a people that had developed 
its own institutions along hbertarian hues, when con- 
fronted with the problem of governing distant depend- 
encies inhabited by considerable ahen populations of 
different civilizations from their own, was also felt by 
the Umted States of America when she ac- 

ISLAiro 

quired, toward the end of the nineteenth empire or 
century, an island empire mamly at the ^ ® 
expense of Spam. The process of preparation of a newly 
acquired or developed region for statehood as an equal 
member of the American union, which she had apphed 
with such conspicuous success to her contmental terri- 
tories throughout the mneteenth century, was not accepted 
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as suitable for the Sandwich Islands, or Cuba, or Puerto 
Rico, or the Phihppmes. The first of these early reached 
the stage of an organized territory and its inhabitants 
received American citizenship, and as such it has remained, 
but the Foraker Act of Congress (passed in 1900 and sus- 
tained by the Supreme Court m 1901) excluded the 
inhabitants of the others from American citizenship and 
declared that they were not to be treated as part of the 
Umted States , her laws were not automatically to apply 
to them and they remained outside her tariff 
AOT ^ 1900 ™^ There was no intention of admitting 

them to the union They were to be kept 
as dependencies, and their civil status and the pohtical 
rights of their inhabitants were to be regulated by Con- 
gress Cuba was almost from the first treated as a pro- 
tectorate rather than as a possession, and after a period of 
strict control by the Umted States (exercised through both 
mihtary and economic channels) she has tended to drift 
mto the governmental ways of the typical Latm American 
republic. Britam’s protectorate_ over Egypt presented 
some parallels to that of the United States over Cuba 
Puerto Rico is the dependency about which the Umted 
States has most conspicuously faded to make up her 
mmd. Although it has been organized as a territory 
and its inhabitants have been given American citizenship 
(as those of Cuba and the Phihppines were not), which 
IS the first step m the direction of statehood and member- 
ship of the muon, nothing further has developed along 
this hue smce the Jones Act of 1917, and a native demand 
for mdependence is pulling in another direction 

Whde the Umted States has apphed a feature of her 
well-tested governmental system to Hawaii and Puerto 
Rico by organizmg them as territories with representative 
institutions and delegates at Washmgton, and with 
governors appointed by the President with the approval 
of the Senate, and has discreetly turned her back upon 
the form of government practised in the repubhc of Cuba, 
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ske has been forced to face problems far more cojnplex 
in her most distant and most populous 

-*■ PBOBLBM 

island dependency of the Phihppmes Here, oh thi 
as m India, an oriental people has been 
placed imder the influence of a western people possessmg 
libertarian traditions, and through gradual though rather 
less grudgmg concessions has come withm reach of inde- 
pendent self-expression through hbertarian constitutional 
forms. 

The Philippmes were only ruled without any native 
participation for the first ten years of United States 
sovereignty over the islands. In 1907 a native assembly 
elected on a limited franchise was created, and as upper 
house a mixed commission of American and Pflipmo 
members (the latter in a majority after 1913) was appomted 
by the President of the Umted States The Jones Act of 
1917, deolarmg that “ It has always been the purpose of 
the people of the Umted States to withdraw their sove- 
reignty over the Phihppme Islands and to recognize their 
mdependenoe as soon as a stable form of 
government can be established therem ”, 
abohshed the commission and created m 
its place a Senate, aU but a very few of whose members 
were elected by the separate provinces of the Islands 
The assembly was reorganized and renamed the House 
of Representatives, and the franchise qualifications were 
materially lowered. The powers of the Governor General 
were retamed, but m 1918 a Council of State was set up, 
consistmg of the Governor General, the six heads of the 
major executive departments and the presiding officers of 
both legislative houses. All of these councillors of state, 
with the exception of the Governor General himself, could 
be Pihpmos, and the civil service was also by that time 
predonunantly Pfiipino in personnel Progress toward 
the reahty of a hbSrtarian Phihppme government was 
thus positive though (despite an active and persistent 
independence movement) unhurried. 
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Tine decision ultimately to recognize the independence 
of the Plnlippmes havmg been taken (a decision such as 
no British government has as yet reached with regard to 
India) the United States brought the period of tutelage 
to its penultimate state when Congress passed the Tydmgs- 
McDuffie Act “ to enable the people of the Philippine 
Islands to adopt a constitution and form of government 
for the Philippme Islands to provide for the independence 
of same ” in 1933, and the President signed 

THE TYDINGS" ’ ^ 

MODOTFM the act m 1934 This “ Phihppme Charter 
ACT, 1934 Liberty ”, as it was called by enthusiastic 

Pilipinos, provided that a native constituent convention 
should forthwith frame a constitution for the islands , it 
must establish a republican form of government, embody 
a bdl of rights, and provide for transitional arrangements 
pending the withdrawal of Umted States sovereignty, but 
m other directions the conventions was not bound in 
advance ; when completed the constitution must first 
receive the approval of the President of the United States, 
and then of a majority of the Filipino people in a refer- 
endum, before going into force. Before the end of 1936 
all these processes had been completed, and the final date 
of the reoogmtion of Phihppine mdependence and the 
withdrawal of American sovereignty was fixed as July 4, 
1946. The transitional ordinance provided for an Ameri- 
can High Commissioner to replace the Governor General 
and for the United States to contmue to exercise a certam 
degree of authority over the defence, foreign relations, 
debts, loans, imports and exports, currency and immi- 
gration policy of the Phihppines. The permanent features 
of the new Pdipmo constitution mcluded a unicameral 


I-lBST NATIVU 
ITLIPINO 


National Assembly, elected for three years 
by aU men and (when a sufficient number of 


them have signified their desire for the vote 
in a special plebiscite) aU women over the 
age of twenty-one who pay poll tax, and who are able to 
satisfy a literacy test (or alternatively possess property 
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valued at 600 pesos), and a native-born President popu- 
larly elected for sue years (but ineligible for an imm ediate 
second term) and possessing authority similar to that of 
the President of the Umted States under the constitution 
of 1787 Manuel Quezon, a leader m the agitation for 
independence, became the first President of the Common- 
wealth of the Phihppmes, as it was now called. After 
July 4, 1946, the name was to be changed agam to the 
Phihppme Republic The neutrality of the Phihppine 
Repubhc was to be guaranteed by the Umted States, 
and durmg the transitional period the American tariff 
was to be gradually applied to articles imported from 
the Islands (which had been mcluded withm the Umted 
States customs boundaries smee 1909) Smee 1936 there 
have been demands both for a reduction (mainly from 
the Phihppines) and for an increase (mamly from the 
United States) m the length of the transitional period, 
but it now seems Kkely that, barring untoward events, 
July 4, 1946, wiH actually be Independence Day for the 
Phihppme Islands, and that a notable and 
qmte uncharacteristic piece of colonial his- mDEPBUD- 
tory will be brought to a close Whether ^"^^46 ? 
the people of the Phihppme Repubhc will 
express themselves through their hbertanan institutions 
along the hues of the Umted States, along the fines of 
Latin America, or in a way of then own, remains to he 
seen, for there is no precedent, despite examination by 
both Japan and Chma of the possibihties and imphcations 
of libertarian government, to show how an oriental people, 
with then destmies m then own hands, will react to the 
stimnlns of the expressiomst state organization. 

The Japanese people, whose skill m adaptmg western 
devices, ideas and institutions to then own uses has 
become a wonder of the world, have possessed 
a “ western ” constitution since 1889, and oonstitutioh 

OB' 1880 

(to use the Enghsh of a Japanese com- 
mentator) “ In the Japanese constitution there is no 

X 
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change yet at all since its promulgation ” fifty years ago 
From this it might be inferred that the form of govern- 
ment adopted has proved to be satisfactory, if not to the 
Japanese people at least to the ruling house, for the 
Emperor alone can initiate constitutional changes The 
western constitution had to be grafted upon one of the 
unshakable foundations of Japanese hfe, the Emperor- 
cult Claimmg divme descent for his house, and an un- 
broken line for two and a half miUenia, the Emperor had 
to be made to stand behind and above every clause of 
the constitution It was not surprismg therefore that the 
observers sent to Europe to study western mstitutions , 
before the Japanese constitution was drafted, should have 
been attracted to countries whose forms of government 
followed the legitimist rather than the libertarian tradi- 
tion In Prussia and in the German Empire, Ito and lus 
associates found the legitimist tradition glittermg with 
recent successes, and with the aid of the German jurist 
feodolf von Gneist (who had already sought to find a 
common denominator between the libertarian ideals of 
England and the authoritarian traditions 
Prussian Junker class to which he 
belonged), were able to recommend a con- 
stitutional system which the Imperial house could accept 
yet which was unmistakably western in structure. “ The 
^fundamental prmciple of the Japanese government ” 
claimed Hozumi, who was chiefly responsible for draftmg 
the constitution of 1889, “ is theocratio-patriarchal-con- 
stitutionahsm ”, and subsequent commentators have 
usually hastened to hide behmd the pohte vagueness of 
this description, especially smce Mmobe called down 
censure upon himself from high places by referrmg to 
the throne as an “ organ ” of the state. 

Only foreign commentators have had the effrontery to 
subject the constitution of 1889 to any very searching 
analysis The constitution, though granted by the 
Emperor out of his divme goodness, is, once m existence. 
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to be regarded as “ the wdl of the state ” and is not to 
be changed or abohshed simply by imperial decree, 
though the mitiative for any such change rests ex- 
clusively with the Emperor. Thus the imperial house 
appears to have irrevocably accepted the 
principles of constitutional government, to position- os' 
be altered only by constitutional means, 
though it retams the authority to prevent any such 
alterations In addition to havmg the mitiative m 
altering the constitution (to be followed by two-thirds 
majorities in both legislative houses for the proposed 
{amendment) the Emperor can legislate by decree on 
iany subject m cases of emergency, and m addition there 
'are certam reserved subjects (such as the succession) 
that can only be dealt with by imperial decree and which 
must not be the subject of proposals m the legislature 
Though there is a careful division of functions in the 
Japanese state under the constitution of 1889, there is 
no division of powers The Emperor is supreme head of 
the executive, appomts and supervises the judiciary and 
has an absolute veto over legislation. He is advised by 
a nominated privy council of twenty-six members, all 
of whom must be at least forty years of age The members 
of the cabmet are chosen by the Prune Minister, but are 
responsible collectively to the Emperor and not to the 
diet, and aU. imperial decrees have to be countersigned 
by a mmister 

The upper house of the diet is composed of hereditary 
members to whom are added others nommated by the 
Emperor, usually for life, and a certam number of mem- 
bers elected (subject to acceptance by the Emperor) by 
the lower orders of nobihty, and by the cities and pre- 
fectures from among their highest tax- 

° , ,, BIOAMEKAi 

payers tor a term oi seven years (variable diet and 
at the discretion of the Emperor) The 
lower house is elected by the people accord- 
mg to the current electoral law, which has provided for 
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universal manhood suffrage smce 1925, before which time 
there was a property quahfication which kept the number' 
of legal voters down to under half a million Both' 
houses may initiate legislative proposals (but the lower 
may not propose the alteration of the composition of 
upper, the upper may not mitiate money bills and neither 
may deal with reserved subjects) The diet must be 
summoned each year and new elections must follow 
wittun five months of a dissolution The House of Peers 
cannot sit while the House of Representatives is dissolved. 
The oabinet may at any time adjourn the diet for two 
weeks and may ask the Emperor to dissolve the lower 
house and to put an unpassed budget into force. Ministers 
may sit and speak m either house, but because their 
responsibihty to the legislature is not provided for m 
NO “pABiiA- constitution and has not subsequently 

MENTARY ” dsveloped, a “ parliamentary system ” of 
oovaaBNMBNT government has not come mto existence m 
Japan Ito formed a “ government party ” when he was' 
Prime Mmister in 1900 and Hara headed the first “ party 
government ” in 1918, but, forcibly divorced from' 
responsibihty, parhamentary parties in Japan have as 
yet created httle impression upon the regime or upon 
the mass of the people The rights and duties of the 
subjects of the Emperor are defined in chapter II of the 
constitution, which present no unusual features and 
{appears to owe its mspiration to the Belgian constitution 
lof 1831 or to one of its imitators The local prefectures 
have elected assembhes, but the prefects are appomted 
by the Emperor. Though the Prussian influence is unt 
doubtedly the strongest direct inspiration, the Japanesq 
constitution echoes features of most of the western con- 
stitutions m existence when it was framed, yet the general 
impression received that aU these western features have 
been pressed mto a pre-existing mould and shaped to the 
exigencies of the Emperor-cult To what extent the 
Japanese constitution of 1889 plays a genume part m 
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the life and government of the people it is difficult for 
,the foreigner to judge Perhaps it is about as funda- 
inental as are the western clothes which a Japanese puts 
on when he goes about his business, only to discard them 
for native Japanese costume directly he gets back home. 
When Japan went out mto the world She felt that she 
ought to possess the fashionable constitutional garb of 
the successful western nations, and if she has never felt 
qmte at home m it, it is not 
not have taken it too seriously 

Though the Ming dynasty had adopted the western 
calendar before the middle of the seventeenth century 
(and taking it from the Jesuit missionaries, Chma thus 
employed the Gregorian calendar for over a century 
before Protestant prejudice permitted its acceptance by 
England) the Manchu dynasty, which lasted from 1647 
to 1921, was virtually impervious to western influences. 
Durmg the last years of the dynasty the traditional 
exammation system was abohshed, and a representative 
system of government was promised m 1908, but it was 
not until the repubhcan and revolutionary movement, 
which had been organized abroad (prmcipally m Japan 
and the Phdippines, but also in America 
and Europe) achieved success m 1912, that ebtoltjtion 
the doors to western constitutional influence 
were opened Dr Sun Yat Sen, the first President, and 
politically the patron samt of modern China, was a 
product of the Hong Kong Medical College and had 
studied western constitutionahsm in Europe and America 
with remarkable thoroughness As Sun Yat Sen (or Sun 
Wen as he has been called in Chma smce his death) saw 
western constitutional ideas and practices, so also has 
Chma as a whole tended to see them 

A certam amomit of unreahty surrounds the three 
constitutions that have been devised for China smce the 
revolution of 1912, because circumstances have prevented 
any one of them from gomg more than nominally into 


smprismg tnat sue snould 
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force, even in the part of China actually under the 
control of the government promulgating it, just as circum- 
THBBB stances have recently prevented the adop- 

BBPUBLioAN jjion aud promulgation of a fourth repubh- 

OOITSTIPU” X. A 

TION8, 1912 , can constitution to replace that of 1931. 
1923 AND 1931 provisional constitution of seventeen 

articles of 1912 set up a presidency on the American model 
and a unicameral national assembly of an equal number 
of representatives from each provmce, nominated by the 
provincial mihtary governors. Individual rights were 
guaranteed, a cabmet system copied from IVance 
and an independent judiciary were created This con- 
stitution remamed nommally in force until 1923, when 
the Pekm government, which exercised control over 
north Chma only, pubhshed a new constitution of a 
conventional western type This was never recognized 
by the south, which was under the control of the Kuomm- 
tang (People’s Revolutionary Party) and after the Pekm 
government went into eohpse followmg the successes of 
the Kuommtang m central Chma in 1926, the new 
nationalist regime established at Nanking drafted m 1931 
a fresh constitution under the direct inspiration of the 
ideas of Sun Yat Sen, who had died in 1926 and whose 
“ Three Principles of the People ” had aheady become 
the pohtical bible of nationalist Chma This work, 
together with Sun Yat Sen’s will and the Kuommtang 
programme pubhshed m 1926, contains everythmg that 
the constitution embodies 

The three prmciples of the people, accordmg to 
Sun Wen, are Nationalism, Democracy and Livehhood. 

Nationahsm mvolves national independence 

PBiNoiPLBs OS' and race equahty In the Orient only Japan 
THK PEOPLE Siam are completely mdependent, but 

though China is diverse in race she can be united and 
mdependent as are the Umted States of America and 
Switzerland Her “ five nations ” can become one She 
needs to be accorded self-determmation as defined by 
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President Wilson, and as a nation must revive lier_^ great 
tradition of learning and her inventiveness, while at the 
same time learnmg and absorbing aU that is best of the 
West Democracy means political rights for the people, 
and m the West is most developed m Switzerland, but 
even there it is mcomplete, for to be complete it must be 
direct Chma has httle to learn here from the West, as 
m the past she has allowed too much mdividual hberty, 
and she must above aU now learn to need a strong central 
government and cease to fear it Livelihood is economic 
rights for peasants and workers and a solution of the 
problems of land and capital China needs no cure for 
the evils of capitalism, but to know how to avoid them 
No form of western socialism is at aU suitable for Chma. 


The development of state mdustries, particularly textile, 
IS most urgently needed, and the removal of unequal 
treaty concessions to outside powers is essential. 

To brmg these three principles to the people of Chma 
Sun Wen proposed and the Kuonuntang m 1928 disposed 
that a fivefold constitution should be 
framed “The constitutions of other ooun- 
tries are divided mto three component parts. 

The constitution of five component parts is the fruit of 
my labours alone” he had written The Umted States 
had first defined precisely the threefold constitution and 
this had been taken as the model by many other comi- 
tries ; England, on the other hand, had developed not 
three powers but one authority, wielded by Parliament 
and confined at any given tune to one pohtical party , 
old Chma had possessed a system of three powers under 
one authority like the English, but the old Chinese system 
had added the powers of exammation and pumshment, 
which were qmte mdependent of the emperor, who could 
himself be pumshed mstead of bemg able to do no wrong 
The constitution of five parts or authorities combmes the 
Western system of three separated powers with the Ohmese 
system of three powers subordmate to the emperor and 
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two independent ones The old Clunese system and the 
modem English, system must both, be rejected because of 
them over-concentration of authority 

The constitution of 1931 followed these ideas as closely 
as the conflict of interpretations and certam obvious 
difflculties presented by the situation in Chma would 
permit A government council of fifteen members, whose 
chairman was to be President and commander-m-chief 
of the forces, was set up side by side with the five councils 
(or Yuan) recommended by Sun Wen (the executive, the 
legislative, the judicial, the examining and the punishing). 
The examining council was to be responsible for national 
education and the punishmg council would deal with the 
misdemeanours of, and complamts agamst officials, rather 
by analogy with the workmg of droit admimstratif and 
the administrative tribunals m certain western countries 
Also 111 accordance with the views of Sun Wen, the citizens 
were to exercise the rights of universal election, the 
mitiative, the referendum and the recall, but these were 
left to be worked out later. In practice this constitution 
was never properly apphed, and m 1936 Chiang Kai Shek, 
who had succeeded Sun Wen as head of the Kuommtang, 
assumed dictatorial powers The Japanese invasion of 
1937 and its consequences have pushed the reahzation of 
the hbertarian ideal, m any form, even more into the 
background 
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The imperial revival and the consequent preoccupation with the 
consequences of expansionist policies led to a period of relative 
stagnation in the interned constitutional sphere in most states 
between about 1885 and about 1905 But the decade preceding 
the war of 1914 saw a new quickening of constitutional activity, 
presaging to a certain extent the revolutionary changes of the 
following decade During the course of the war certain con- 
stitutional movements were greatly strengthened by events and 
circumstances, and institutional reform which had been un- 
successfully demanded for several decades now occurred in a 
number of countries. As a result of the war very great changes 
in the nature, number, and boundaries of states took place, and 
a whole crop of new constitutions appeared in both new and 
existing states 

A general pattern, subject to wide local variations, is to 
be discerned in these neo-national constitutions The unwieldy 
composite states tend to disappear, and smaller entities, more 
closely approximating to nation-states of the type developed 
earlier in western Europe, to take their place Four great 
empires, the German, the Austrian, the Russian and the Turkish, 
are disintegrated, and monarchical institutions are banished 
from all four The new states that appear are all republics, 
though certain states that associate greatly enlarged territory 
with royal leadership remain monarchies Certain dependencies 
become separated from their mother-countries as the result of 
pressure or promises arising from war conditions These 
emancipated territories devise constitutions of a type that fits 
into the prevailing pattern. 

The post-war constitutions tend to be based upon the prin- 
ciples of nineteenth-century liberalism, with democratic demces 
carried to a logical conclusion They exhibit more ideology 
than originality and only in one or two instances are they based 
upon native constitutional and institutional foundations to any 
fundamental extent. These have worn better than the purely 
derivative ones Perhaps the greatest common defect was the 
adoption of purely political constitutions in an era which had 
outgrown their limitations Constitutional efforts along the lines 
of economic organization were tentative The resultant reaction 
was not 
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THE SUCCESSION STATES OF CENTBAL AND EASTERN 
EUROPE 

By tlie end of the nineteenth century the state and 
governmental system of Europe, and mdeed of most of 
the world, seemed to have reached some- 
thmg approaohmg stability Erance, Ger- at bnd ot' the 
many and Italy had devised new constitn- nineteenth 
tional systems, and after the seventies 
amendments to these were few and insignificant Bntam 
and the Umted States of America were occupied with 
piecemeal social legislation and tariff controversy and 
with the t 3 ang up of the loose ends m constitutional 
systems which also had been redefined several decades 
earher. Constitutional change of any spectacular sort 
was confined to the Balkan frmge of Europe and the 
more unsettled countries of Latm America There was 
much activity and experiment m the government of the 
separate states of the Umted States of America and m 
the separate states and provmces of those regions which 
were to become the British Dominions, but, except m 
Canada, this was not yet matched on a national scale 
Among the smaller hbertarian countries there was a 
similar atmosphere of governmental stabihty Even the 
Austro-Hungarian empire was stiU holdmg together under 
the Ausgleich of 1867, while the Russian autocracy had 
managed to prolong its rule without following up the 
economic and social reforms of the sixties by any con- 
cessions in the field of government Chma remamed 
moribund under the hand of the Manchu dynasty Only 
m the extreme Onent did a new constitutional ? of 
primary significance appear, m the Japanese constitution 
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of 1889, and this was a symbol of westernization rather 
than a contribution to political science National boun- 
daries were altered, but rarely in the interests of sub- 
merged nationahties The creation of dependencies rather 
than of independence was the order of the day. 

The events and movements of the decade before 1914 


shook the oomplaoency out of this stabilized system, and 
oHAUGics year 1905 in particular may be compared 

OP DEOADu with 1848 and 1789 as an annus mirahilis 
BBPOBB 1914 ^ government. In that year 

occurred the first Russian revolution, the first Douma 
_was summoned and the organism Icnown as the soviet 
was fi,rst heard of, m that year occurred Finland’s 
“ nationaI"^ike ” which led to the restoration of her 
autonomous constitution , m tjiat year the Conservative 
government fell m Great Britain and the Liberal govern- 
ment which was to initiate the most concentrated period 
of social and mstitutional reform since the first reform 
Parhament of the eighteen thirties, to grant dominion 
status to South Africa, and to secure the passing of the 
Parhament Act, took office , m that year Norway 
secured her complete independence and the peaceful 
dissolution of the ninety year old personal union with 
Sweden. After this spectacular opemng a new era of 
constitutional change gathered greater and greater 
momentum A modicum of western constitutionahsm 


was introduced into the government of Persia by the 
summoning of a national assembly m 1906, and of the 
Ottoman empire by the success of the young Turk 
movement m 1907, while m the Balkans two of the states 
(Greece and Bulgaria) hberated from the Turkish yoke 
in the nineteenth century revised their constitutions in 
1911, and a new sovereign state (Albama) was created 
in 1913. Austria-Hungary adopted umversal manhood 
suffrage in both empire and kingdom m 1907-8, though 
it did not extend in practice to Hungary Germany, m 
1911, gave representation m the Beichsrat and some 
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measure of autonomy to the Beichsland of ElsassrLoth- 
rmgen Two states, one in western Europe and the other 
in eastern Asia, gave the he to the claim that the repub- 
lican tradition was djdng, when Portugal m 1910 and 
Chma m 1912 dispensed with monarchical institutions. 
The United States of America, after four decades of 
status m the text of her constitution and m the attitude 
of the party m power toward it, saw two constitutional 
amendments passed in 1913, and a President take office 
(the second Democrat since the civd war, representmg 
the first real break in the “Repubhcan dictatorship” m 
party pohtics) who possessed known radical views con- 
cernmg congressional government and the state. 

The war of 1914 did not therefore break the dams 
that had held hack constitutional reform These had 
already been broken Constitutional contro- 
versy was occupying men s minds almost as tionai oon- 
much as the armaments race and an alarm- 
mg series of diplomatic mcidents The 
budget crisis in Great Britain had no sooner been ter- 
mmated by the two elections of 1910 and the Parhament 
Act of 1911, than the female suffrage agitation and the 
Irish home rule movement progressed to more bitter 
stages , the constitutional deadlock m Russia and m 
Emland foUowmg the reforms of 1906 contmued to hold 
both sides m its grip , the constitutional schemes of the 
heir to the Hapsburg throne, and the rumours concermng 
them, contmued to excite the nations and the nationalities 
m and around Austria-Hungary right up to (and mdeed 
after) his assassmation at Sarajevo. But the war, when 
it came, both gave a new and pressmg urgency to the 
need for the solution of existmg constitutional crises and 
produced a great many more No nation 
at war wanted a large disgrrmtled section waepbovokes 
of its population m the rear, and dissatisfied 
elements were aware of this Eew nations, 
even those that remamed neutral, could afford to ignore 
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the trends of the time. Denmark, for instance, thoroughly 
overhauled her constitution m 1915. The Hapaburga, with 
uncanny fataham, did little to ensure the continued loyalty 
of their less privileged subject peoples , Britam seemed to 
imagine that the Irish problem would hibernate “ for the 
duration ” along with other peacetime troubles, and did 
not even bother about promises , but most governments 
hastened to grant or to promise constitutional reforms, or 
at least to consider them Even Russia, in the notorious 
mamfesto of the Grand Duke Nicholas, made overtures 
to the Poles, the largest submerged nationahty in Europe, 
and the central powers were forced to outbid her, a 
situation of which the Poles wisely took full advantage 
During and immediately after the war most existing 
states indulged m a complete or partial overhaul of then 
constitutional machinery, but they were buildmg upon 
encumbered groimd The new states which appeared on 
the map of Europe as a result of the war, had, on the 
other hand, a clean slate from a constitutional point of 
view, and what they wrote on this slate constitutes “ one 
of the most fascinatmg chapters m the evolution of 
government ” Owmg their existence to the success of 
a cause that proclaimed as its mission “to make the world 
safe for democracy ” they adopted, almost without ex- 
ception, ultra-democratic constitutions based upon the 
accepted prmciples of nineteenth-century hberahsm The 
DEMooBATio uumber of democracies in the world was 

ooNSTiTv- virtually doubled overnight, and once agam 

TioNS ov maw , , , 

sovBBBioN the experiment could be made on a large 

sTATBs scale that would determine whether the 

hbertarian state could be successfully transplanted as a 

finished article The only previous wholesale experiment 

along these fines, in the states of Latm America, had not 

been successful, but it had also not been conclusive 

Isolated experiments had provided msufficient data 

Aristotle, for the writmg of his Politics, had more examples 

of democracies, as he understood them, from which to 
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generalize, than had anyone who wished to consider 
modern democracies before the third decade of the 
twentieth century. The appearance m Europe of the 
new sovereign states of Czechoslovakia, Poland, Finland, 
Esthoma, Latvia and Lithuama tended to redress the 
balance, quite apart &om the existmg states which jomed 
the ranks of the democracies Had he been writmg before 
1918, Bryce could easily have dealt with his “Modern 
Democracies ” on the same scale in one volume mstead 
of two. Had he been writmg m 1938 he could again have 
dispensed with a second volume, for the experiment with 
democratic institutions indulged in by the succession 
states of the Austrian and Russian empires, was as short, 
m most oases, as it was mstructive. Some choose to 
regard it as the Indian summer of modern democracy, 
others as an experiment m unpropitious circumstances 
that was as surely bound to fail as that started a century 
earher in the new repubhcs of Latm America But 
whichever view is nearer to the truth, it is evident ffiat 
the democratic mstitutions so enthusiastically adopted 
after the war of 1914-18 have, in less than twenty years, 
been wiped from” the slate in nearly all of 'the succession 
states In their place is too often to be found, not the 
cleaii slate with which these countries began, and on 
which they might have been able to make an auspicious 
fresh start, but an ugly smear 

Between 1900 and 1914 the map of Europe had, out- 
side the Balkan peninsula, barely changed. Only two 
new sovereign states had appeared, Norway in 1905 and 
Albania in 1913 None had disappeared By 1919 the 
map had been ehthely redrawn ” Two 
sovereign states had disappeared, and though ehrope 
the first, Montenegro,- had been one of the 
smallest m Europe, the second, Austria-Hungary, had been 
one of the largest Six new sovereign stAtea Ead^oome mto 
existence, four of them ^Finland, Esthoma, Jjatvia and 
Lithuania) entirely at the territorial expense of the former 
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Ruasigm empire, one (Ozeohoelovakia) almost entirely ,on 
former Hapsburg territory, and one (Poland) from lands 
that had, since the partitions of Poland m the eighteenth 
century, been under three different rulers, Prussia, 
Austria and Russia In addition, two Balkan states more 
than doubled their territories, Serbia expanding into 
former Hapsburg territory, absorbmg Montenegfo, and 
ultimately changmg its name to Yugoslavia, and 
Rumania taking Hungarian Transylvania' Vnd Austrian 
Bukovina on one side and Russian Bessarabia on the 
other. The names Austria and Hungary were preserved 
m two small landlocked states almost lost among these 
new and swoUen pohtioal entities. The result was a net 
increase of five in the number of sovereign European 
states between 1914 and 1919, but a decrease by one m 
the number of great powers Only Poland pf all the 
succession states came high on- ihe hst-.of the major 
secondary powers of Europe, measured by the triple 
criterion of size, population and wealth ; only Czecho- 
slovakia possessed, even m part, the sort of SQOial and 
economic orgamzation that had been developed m the 
older libertarian states , only Emland had recent experi- 
ence of anything approaclung a libertarian form of 
government. Npajly all_these new ox transformed states 
contained within their boundaries considerable minorities 
of people belonging to races or n^tioiiali- 
OT°SoBiTn)s other than those which were dominant 
The very names Czechoslovakia and Yugo- 
slavia (the latter origmally known as The Triune Khngdom 
of the Serbs, Croats and Slovenes) contamed recogmtion 
of the fact that it had, not Jbpen .practicable to carry 
the self-determination pf small nationahties to the logical 
conclusion of “ one sovereignty — one nationality ” 
Elaborate provisions for the protection of minorities 
under the aegis of the newly created League of Nations 
were offered as substitute, and^ the new states were 
expected to give m their constitutions specific guarantees 
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concerning the treatment of their mmorities It w^s not 
felt that either self-deter min ation or democracy could 
with smcerity be pomted to as the basis of these new 
pohties of Europe if this was not done 
~^The reappearance of submerged nationahties (such as 
the Poles, the Czechs, the Slovaks, the Euthenians, the 
Ukrainians, the Croats, the Slovenes, the Finns, the 
Lithuanians, the Esthonians and the Latvians), the 
taking away from certam existing nations (such as 
Germany, Austria and Hungary) of then* ahen minorities, 
and the reunion with certam others (such as Italy, 
Rumama and Serbia) of compatriots hitherto under 
ahen rule, gave the appearance of completion to the 
process of makmg nation comcide with state all over 
Europe, and had this been as real as it was apparent, 
governmental problems and perhaps problems of mter- 
national relations might have been greatly simphfied 
“ Nation-states ” would have been the general rule, either 
in the form' of unitary sthtes similar to France, or as 
federal states similar to Germany (one mam stock with 
local variations) or, more rarely, to Switzerland (several 
different stocks possessmg common bonds, geographical, 
economic, historical, stronger than any racial or hnguistio 
differences). New unitary nation-states of a basic type 
did appear m the Baltic repnbhcs (where ahen mmorities 
were small and, as in Memel and the Aaland Islands, 
closely concentrated), but elsewhere the tendency has 
been for new composite states to be created out of a 
mosaic of national elements, combmed m staies 
new proportions, and still refusmg, m the tend to be 
name of strong government or through the 
msistence of the strongest nationahty withm 
the new state, to turn to a federal constitutional solution 
The new states, though then: avera^^size was much 
smaller' th'an^^at of the states of 'pre-war ^urope, often 
possessed more discordant national elemehtkth'ah had the 

HohehzoUem Grdrman ehipire, as much variety of lan- 

Y 
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guagp, custom and race as Switzerland (though without 
her common traditions) and almost as much complexity, 
on a smaller scale, as the old Austria-Hungary itself, but 
they turned their hacks upon federalism and attelhpted 
to impose forms of government as unitary m some cases 
as that of France, though a homogeneous population and 
a deep-seated feehng of national cohesion such as was to 
be found m France, did not exist 

Submerged nationalities "if they were very small (such 
as the RiltheniaM)' er Bm'ftll -separate proportions of latger 
nationahties if they were very isolated (such as the 
Germans in Transylvania) tended to appear on the surface 
only for a moment, to be swalloi’C'ed tip' once hiore in 
composite unitary states- dominated by large nationalities 
that were able to keep their heads above water (sometimes 
it seems, only by standing On the smaller peoples’ heads, 
or at least them toes). One small nationality actually 
mdependent for many centuries was swallowed up by this 
calculated process of territorial and national rationaliza- 
tion which followed the earher enthusiasm for complete 
self-determination, and if thp- Montenegrins eould not save 
their mdependence, how could the Ruthemans and the 
Lithuamans and the Siebonbui:gen Germans be expected 
successfully to assert theirs IromcaUy enough, of the 
new and transformed states of Europe only 
ooi^sTiTu- one adopted a definitely federal system of 
“xoBpJi™ government, a country^oXho5^§£ig2ag.race 
and language that had been prevented from 
adhering, as a unit, to a larger federation This^was 
Austria, “Vithin whose post-war ^hpupdartes not merely 
one nationahty only, bp,t nijly one portion of one nation- 
ality was to be found The irony has now been made 
even greater by the disappearance as a sovereign state 
of Austna, the first and as yet the only one of the new 
post-war states to be' effaced from the map of Europe, 
along with her elaborately federated constitutional system. 

Thus, some form of which seemed so 
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obvious a solution to the governmental difficulties of the 
new states of Europe (whose boundaries were rarely 
coterminous with those of a smgle nationahty), was almost 
universally rejected (whale m, Austria, where alone it was 
introduced, it has not survived, and neither has Austria), 
although withm many of the new umtary states various 
systems of local autonomy and various 

•' PBOMISBS OP 

provisions for the protection oi minorities looai. auto- 
have been set up, foUowmg m some cases 
the holdmg of plebiscites. Sometimes these 
have been under mternational guarantee^ but m no case 
has the full sovereignty or the completely unitary nature 
of the "State concerned been impaired. Promises of local 
autonomy have tended to be honoured only lftl^^ong" 
delays, when not entirely disregarded, and the himdreds of 
petitiohs'ffom national minorities that have been received 
by the League of Nations and the- signatory powers to the 
minority treaties, bear witness to the attitude of most of 
the new states to their obhgations toward their minorities 
mcurred by these treaties and, in some cases, by clauses m 
then constitutions Pew -oL thenuare. today m a position 
to caU the old Austro-Hungarian empire black m its minority 
policy, and the empue had made far fewer promises 
Within the succession states, though federalism was 
universally spurned, the umtary prmciple was apphed 
■with varymg degrees of ruthlessness Though perhaps 
a federal constitution appeared to he the perfect answer 
to the Yugo-Slavls prayer, the constitution of 1921 of 
the kmgdom of the Serbs, Croats and Slovenes was the 
most umtary of them aU Though, the_ other buthlessly 
natiqnahtiea,_le(L-hy-the_GEoats^dvocated 
a_ federal system, _the„_§erbs .insisted -that constitution- 

a unitary state aheady existed and forced 
their pomt of -view upon the constituent national assembly 
Cop3ung the departmentahzation of Prance in the era of 
the first revolution, Yugosla-via._was arbitrarily- divided 
mto a chequer-board of small departments or counties. 
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eaol. ^witk its prefect appointed by the central govern- 
ment “ The historic divisions and nationality boundaries 
were debberately avoided. Croats and Slovenes found 
that they had exchanged masters mstead of entering a 
free partnership, and Montenegrins, who unlike these, had 
never been under Turkish, Magyar or Austrian domma- 
tion, also came under the steam-roller pressure of the 
Serbs, Cetinje was not vouchsafed Vienna’s mneteen 
years of precarious post-war existence as a capital city, 
though as late as 1927 (and perhaps to this day) its 
inhabitants seemed stdl to regard it as merely a bad 
dream that its rmg of consulates and legations and the 
bar of its Grand Hotel were not occupied by repre- 
sentatives of the principal coimtries of the world, that 
its palace and its cathedral were not presided over by 
the picturesque figure of Prince Nicholas, whom their 
early enthusiasms had deposed, and that its government 
building did not transact more than the desultory busmess 
that Belgrad conceded to a departmental administration 
In Poland also, federation was desired by some of the 
minority nationalities in the new state, but the Poles 
themselves were anxious to erase the memory of partition 
and to rebuild as soon as possible a powerful national 
umty, and the Galicians, the Lithuanians, the Germans 
and other mmorities found themselves in a unitary, 
centrahzed state, agam strongly mfluenced 
POLAND by the administrative system of Prance, 

ALSO oopLEs though m Poland the historical and tradi- 
tional divisions were retamed for local 
government purposes The seizure of the Vilna region, 
containing a further milhon Lithuamans, m 1920, com- 
phoated the problem of ruhng Poland as a unitary state, 
and her minority troubles (not to mention the troubles 
of her minorities) have been grave and extensive 

Some other succession states with considerable mmority 
problems adopted solutions less uncompromismgly unitary. 
Lithuania granted an autonomous position to the Germans 
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inhabiting the port of Memel, Finland gave complete 
autonomy to the Swedes m the Aaland Islands, and 
Czechoslovakia recognized Carpathian 
Ruthema as an autonomous territory, with ottoompeo- 
its own diet, a native Rutheman governor 

. , , T, ° ■DOTTAWY 

(appomted by the President of Czecho- 
slovakia though responsible to the Rutheman diet) hot was 
inost dilatory in establishing this machinery Though Fm- 
land, m addition to the autonomy for the Aaland Islands, 
also recognized complete equahty of rights as between 
her mamland Furnish- and Swedish-speakmg inhabitants, 
Czechoslovalaa was tardy in recogmzmg the claims to 
special treatment of the Slovaks, the Poles of the Teschen 
district (where the mternational boundary mconvemently 
bisected the mam street of the town of Teschen) , the Magyars 
and the Suedetic Germans who hved within her boundaries. 
Once again the emphasis upon strict national umty was 
firmly msisted upon by the dominant nationahty within 
the state, the Czech leaders havmg apparently examined 
and rejected the idea of a constitutional system similar 
to that of Switzerland. Though Czechoslovakia’s 
mmonty pohcy has been by no means so unfortunate as 
that of certam other succession states, the pressure of 
recent events has caused her to reconsider her position as 
a strictly umtary state at a moment far less happy for her 
than such second thoughts might have been two decades 
earher 

The constitutional systems of the various succession 
states had to he superimposed upon the complicated 
cultural, hnguistic and ethnic situations existmg m most 
of them after the post-war settlement had estabhshed its 
eqmvocal " self-determmation for small nations ”, and 
neither their constitutions nor their fate can be under- 
stood if these comphcations are for a imoment ignored 
Just as the drawmg of boundaries was, ideally, according 
to a principle (a century earlier it had been “ legitmusm ” 
and now it was “ sehf-determmation ”), so also was the 
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drawing up of forms of government to operate within 
these boundaries. The world was to be 
made “ safe for democracy ” Autocracy, 
legitimism and even monarchy were dis- 
credited on the contment of Europe by the defeat or 
collapse of the chief exponents of these prmciples/ The 
leaders of the victorious alhed and associated powers had 
been a democratic unitary republic (France), a demo- 
cratic federal repubhc (the United States of America), 
and a democratic hmited monarchy (Great Britam), the 
last of these hnked m somewhat amorphous pohtical 
muon to (but most tangibly assisted by) what were, m 
effect, a group of democratic federal and umtary republics 
Their most prominent associates had been a democratic 
limited monarchy of classic design (Belgium), a dema- 
gogic bmited monarchy of romantic inspiration (Italy) 
and a Ballian monarchy of great national vigour with a 
constitutional rdgime and some libertarian achievement 
(Serbia). The one autocracy associated "with them at the 
beginning (Russia) had been transformed imder the strain 
of war into a new type of pohtical community of which 
post-war Europe knew little and feared much, for it had 
deserted the allied cause and now preached world revolu- 
tion in the name of the labourmg and exploited masses 
This was not what the bourgeois leaders of the Czech and 
the Pohsh national movements had worked, prayed, or 
bargamed for, or the Itahan, Serb and Rumaman irre- 
dentists agitated, mtrigued and fought for They found 
it easy to turn their faces away from Russia either as she 
was or as she had been For them, where Russia began, 
Europe ended 

The three Baltic republics of Esthoma, Latvia and 
Lithuania, felt themselves able, with their small size 
and relatively homogeneous populations, to 
adopt simple and direct forms of democratic 
government In there respective constitu- 
tions, put into force between 1920 and 1922, they aU three 
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provided for unicameral legislatures, elected for short terms 
by the people on a basis of universal suSrage, inth a 
secret, direct ballot and proportional representation The 
mimstry was to be strictly responsible to the diet and was 
required by the constitution to resign on an adverse vote 
Ministers were permitted to be members of the legis- 
lature It was made clear that the people as a whole 
was sovereign, even though its representatives m the diet 
normally acted m a sovereign capacity on its behalf, and 
this fact was reinforced by provision for popular refer- 
endum and imtiative Both Lithuama and Latvia pro- 
vided for a president, to be elected as formal bead of the 
executive (popularly elected for seven years m Lithuama, 
and elected for three years by an absolute majority of 
the diet in Latvia), but Esthoma (alone of the new states, 
and only matched by Prussia among the transformed 
states) dispensed with a titular bead of the executive 
altogether The mimstry was formed from and by the 
diet, and the Prune Minister, who took the title of 
“ state-elder ”, was the highest executive officer in the 
state 

These three ultra-democratic constitutions, with state 
machmery simplified (especially m Esthoma) to the 
greatest possible degree, were completely constitutions 
derivative They had no mdigenous roots oomtletely 
m the past, for these territories had hitherto 
been autocratically ruled (for centuries past by an ahen 
bureaucracy), and they reacted away from the soviet 
experiment that was bemg conducted by then former 
fellow subjects of the Tsars just across their borders. 
The hhertarian state was taken over ready-made , certain 
of its more decorative features, such as second chambers 
and (m the case of Esthoma) titular executive heads, 
were shorn off , aU its expressionalist functionalism was 
retamed Unhappily this new basic constitutionalism has 
proved at once too simple and too complex for the three 
Baltic repubhcs. Lithuama, weakened and humihated by 
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the loss of her historic capital and nearly a half of those 
she regarded as her rightful citizens at the very outset of 
her career as an independent state, was the first to abandon 
her democratic form of government In 1926, soon after 
Pilsudski’s coitp d’dtat in Poland had made her large 
neighbour (with whom she had not been on spealong 
terms smce 1920) appear less democratic and even more 
menacing than heretofore, a dictatorial rdgime of national 
concentration was set up m Lithuania as a 
abandons measure, it was claimed, of national self- 
preservation The democratically elected 
diet, which had been virtually a sovereign 
parliament under the constitution of 1922, was suffered 
by the government to contmue to exist m impotence 
until 1927 and then was dissolved A revised constitution 
was prepared and promulgated by the government in 
1928, and tins constitution considerably mcreased the 
power of the President on the one hand, and of the people 
on the other as agamst that of the diet But no new 
diet was summoned for a number of years, and until 
after the franchise had been amended to provide for its 
mdirect election for five years through local bodies As 
the constitution of 1 928 had removed the provision that 
local government bodies must be democratically elected, 
it was possible for the government to control very closely 
the selection of candidates and the return of members 
The diet elected m 1936 on the new basis contained only 
two members out of forty-nme who were not avowed 
supporters of the rdgime, but the government, apparently 
not fully satisfied by such lack of unanimity, now aims 
once agam to amend the constitution and the franchise 
with a view to establishing the full machmery of a 
corporative state The effect on domestic pohcy and 
upon constitutional reform in Lithuama of the re-estab- 
hshment of normal diplomatic relations with Poland, at 
the more than pressmg mvitation of the latter country, 
m March 1938, remains to be seen. 
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Both Latvia -and Eathoma retained their democratic 
systems of government until 1934, when, under the 
shadow of the economic depression and no 
douht influenced hy the estahhshment of esthonia 
authoritarian regimes elsewhere m Europe, 
they turned to emergency forms of govern- 
ment which they have since been endeavourmg to put 
on a more regular basis In Esthoma, contmued 
agitation for the filling of what was regarded by an 
mfluential mmority as a gap m the constitution of 1920 
by the provision for the election of a president of the 
repubhc, resulted, after popular rejection m a referendum 
held m 1932, m the adoption of the proposal in a fresh 
constitution promulgated m January 1934 Under it a 
president was to be elected for five years by the people 
as a whole, and was to possess wide powers The Prime 
Minister was to exercise the duties of the President 
pendmg his election The assembly was still to be demo- 
cratically elected, but was no longer anythmg approach- 
mg a sovereign body But on March 12, 1934, before the 
new constitution could go properly into force, the govern- 
ment assumed dictatorial powers and the diet was pro- 
rogued The Prime Munster continued to “ act ” as 
President, a neat compromise, from the point of view of 
the regime, between the presidentless repubhc of 1920 and 
the presidential repubhc provided for m the constitution 
of 1934 The proposal that a third constitution should 
be framed was endorsed by a popular referendum m 
1936, and it was expected that m Esthoma esthonia 
the new machmery would be that of a i’vblishbs a 

'' DEMOOBATIO 

corporative state, involving a permanent constitutioit. 
suppression of the diet and the abolition 
of the duect democratic franchise, but to the sm'prise 
and rehef of aU democrats, the new Esthoman constitution 
of January 1, 1938, provided a bicameral legislature with 
a popularly and freely elected lower house (though with- 
out proportional representation), while the President was 
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also tQ be popularly and directly elected Latvia has 
possessed an authoritarian regime since May 1934 Here, 
also, the democratic constitution of 1922 was laid aside 
m favour of an emergency government in which the 
Prime Minister acts as President The diet has ceased 
to meet and legislative power has passed to the ministry. 
From an all-powerful legislature barely checked by the 
titular executive head or by the sovereign people, Latvia 
has run true to type and come the full circle to govern- 
ment by an all-powerful executive unhampered by any 
elected legislature and claiming, without bothermg about 
any democratic appeal to them, the full support of the 
people But democrats in the old-established libertarian 
states should not, from their eminence of relative pros 
perity and security, judge these small Baltic republics 
too harshly for their backshdmg They embraced demo- 
cratic institutions on trust at a time when the world was 
claimed to be safe for democracy, but after a number 
of years of meagre and dangerous living as mdependent 
pohtical entities, they decided, rightly or wrongly, that 
democracy was not very safe for their particular part of 
it Nevertheless, Esthoma seems now prepared to try it 
once again 

It IS Poland, perhaps, of all the new states to emerge 
from the European settlement of 1918-20, that has 
admmistered the greatest rebuff to behevers m the 
universal applicability of the democratic principle, though 
Poland has as yet gone by no means as far as a number 
of other countries in the direction of a completely 
jrcroH authoritarian form of government It is 

/ BXPBOTED perhaps because so much was expected of 

OB poiAiro \ 

AS A Poland as a democracy that the disappomt- 

DBMooBAox meut has been specially great. The restora- 
tion of the pohtical sovereignty of the Pohsh nation m a 
state of considerable size and significance in Europe and 
the world, was undoubtedly the most spectacular and 
gratifying positive achievement of the peace settlement 
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The diamemberment of Poland had been upon the con- 
science of the world for nearly a century and a quarter 
The nineteenth century, with all its development of the 
prmciple of nationahty, had left it for the twentieth, 
to give to it, in Poloma ResMuta, its supreme vmdi- 
cation If Poland could not he saved for democracy, 
what future had that prmciple of government as a world 
force ^ 

The democratic Pohsh constitution of 1921, which 
replaced the temporary or “ httle ” constitution of 1919, 
had theoretically much to commend it, but 

FOUSH 

m practice it proved qiute unauited to the coNSTiTUTiorr 
needs and mcipient pohtical experience of 
the new repubho Though it spoke m its preamble of 
“ takmg up the glorious tradition of the memorable con- 
stitution of the third of May ” this new Pohsh constitution 
inherited that defiance of strong government agamst 
which the constitution of May 3, 1791, had been in a way 
a reaction Indigenous constitutional traditions bemg 
too remote to provide a comprehensive gmde to Poland’s 
constitution-makers m 1919 and 1920, they borrowed 
freely from the hbertanan states, large and small, incor- 
poratmg most of the latest devices of popular government, 
for Poland was to be resurrected as the ideal repubhc of 
the twentieth century, based upon constitutional ideas 
that had risen to pre-eminence durmg her period of sub- 
mergence Avoiding the “ presidential ” bias of the 
Umtecl States and the “ ministerial ” bias of Britam, the 
Poles attempted, as m France, to estabhsh the sovereignty 
of the people by givmg a definitely “ parliamentary ” bias 
to their instrument of government That is, they let 
the legislature overshadow both the President and the 
cabmet 

The French constitution of 1876, itself a creakmg door 
that had never qmte come off, seemed to most Poles to 
enshrine, after forty-five years of existence, that happy 
combmation of weakness m normal circumstances with 
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strength m the face of national crisis, which made it the 
most perfect democratic constitution yet devised, and the 
French constitution of 1876, as amended up to 1921, was 
extensively (even to its actual wording) 
ooNSMTTJTioN copisd by Poland As was only natural, 
oopim Poles sought to improve upon it, and m 

so domg, pressed some of its tendencies 
almost to their logical extremes Thus, no other post- 
war constitution went so far as that of Poland in the 
limitation of the power of the executive. Though it was 
declared (article 2) that “ Sovereignty in the Republic of 
Poland belongs to the nation ”, Poland m 1921 never- 
theless deformed this principle by returnmg to her old 
love, a sovereign diet “ On a crde une r6pubhque plus 
parlementaire (si on pent s’exprimer ainsi) qu’en France ” 
Poland emerged m 1921 as “ an almost decapitated state ”, 
with President, ministers, Senate, local admmistration, 
and even the courts, dependent to some extent upon the 
... . r ^ good or bad will of the Diet, or Seym. This 
sovBiiBioN all but sovereign Chamber of Deputies was 
LH&isi-ATiraE elected for a term of five years by 

secret, direct, equal and proportional votmg, by all 
citizens of either sex over twenty-one years of age, 
deputies to be at least twenty-five years old Once 
elected, it could only be dissolved of its own volition, or 
by the President supported by a thiee-fifths majority of 
the Senate, which (unldce the French Senate) by such a 
vote automatically dissolved itself as well, and which, 
therefore, would be even less inclined to exercise its 
powers m this direction The constitution could be 
changed by an ordinary statute passed by a special 
ma]ority of the legislature, and, like that of 1791, was to 
be open to general revision every twenty-five years by 
the Seym and the Senate actmg together as a national 
assembly 

A series of governments faced a series of crises in 
Poland between 1922 and 1926, and then Marshal 
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Pilsudski, returning to the political arena (he had spurned 
the Presidency under the constitution of 1921) produced, 
by a coup d’etat, an entirely new situation Though it 
would undoubtedly have been possible for lum to destroy 
the constitution completely, he contented himself, for the 
time bemg, with overthrowmg the government in favour 
of one that had his confidence, with securing the Presidency 
for his nominee (after agam refusmg the office 
himself) and with aUowmg the Seym to coot d’etat 
legahze the changes he was making, mstead 
of dissolvmg or abohshing it. The constitution was 
amended to give the President the right to dissolve the 
legislature without the consent of either house and to 
issue mterun decrees, and to allow the legislature to 
discuss the budget for a hmited period only each year, 
after which time, if it was not passed, it could become 
law m the form desired by the government without the 
consent of either house Thus, apart firom the actual 
coup, constitutional forms were preserved, 

- A3kIENDMENTS 

but the executive was very considerably oonsidbeably 
strengthened agamst the legislature, and 
Poland could no longer be regarded as a 
stronghold of libertarian government The very first 
Seym elected (m 1922) under the constitution of 1921 
had, under pressure, abdicated its dominating position in 
the state, and the second President (the first had been 
assassinated after only a week m office) was forced by 
Marshal Pilsudski to resign after servmg barely half his 
term But at first the new powers obtained by the execu- 
tive m 1 926 were not used as much as might have been 
expected, and the legislature was allowed to continue to the 
end of its full term of five years But after the elections 
of 1928, m which the “ non-partizan bloc for co-operation 
with the government ” disappomted Pilsudski by faihng 
to secure a clear majority of seats, “ Parliamentary life 
[as Dyboski admits] became more meffectual , sessions 
were only called to be adjourned at once, even budget 
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discussions did not reach their natural end, to say nothing 
of other legislation . . noinisters who had received votes 

of ‘ no confidence ’ in parhament were re-appointed 
Parliament, in fact, had ceased altogether to fulfil any of 
its traditional functions, and was leading an almost 
purely formal existence ” 

In the elections of November 1930 the “ non-partizan 
bloc ”, with the assistance of every resource and facfiity 
that the government had to offer, secured a clear majority 
in the Seym and a two-thirds majority m the Senate. 
Here at last was the nemesis of that party system agamst 
which Pilsudsln had raged so often “ Poland cannot 
recover on a pohey of party ”, he had said 
The way was now clear for his alternative 
programme, and the majority that had been 
assembled made it possible for hun to contmue to make 
use of constitutional forms for perfectmg, according to 
his lights, what many were already calling “ a veiled 
dictatorship ” and some a number of things even more 
harsh Pilsudski’s method of usmg constitutional means 
for achieving anti-constitutional ends was comparatively 
novel when he first employed it. He has since had illus- 
trious imitators. 

Scormng the democratic state, and at the same tune 
recoiling from the full imphcations of its new antithesis, 
the fascist state (the soviet state had, of course, been 
ruled out from the beginiung). Marshal Pilsudski designed 
or inspired a new constitution for Poland, to succeed that 
of 1921, which traced a ma med%a between them, and 
which (because there is no logical via media between 
democracy and fascism) was and remains an expedient. 

As early as March 26, 1930, Pilsudski had, 
in an mterview granted to the Gazeta Polska, 
outhned his new constitutional system, but 
the constitution itself was not promulgated until April 
1935, less than three weeks before his death It set up, 
as he had foreshadowed, a strictly presidential system of 
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government. “ It is desired ”, he had said, “ that the 
President shall be made a factor superior to the other 
powers by confemng upon him . firstly, with regard to 
the executive power, the right to appoint and to dismiss 
the government , secondly, with regard to the legislative 
power, the right to open, to close and to dissolve the 
parhament, as weU as to legislate by decrees when the 
parhament is not in a position to perform its function , 
thirdly, with regard to the judicial power, the right to 
appomt the judges and the right of pardon ” The con- 
stitution of 1936 followed this forecast , 

closely The President, indirectly elected “ ultra- 
(in normal circumstances) by a small 
number of notables for seven years, and constitution 
capable of immediate and unrestricted 
re-election, is given m section II of the constitution all 
these powers and more, and is referred to (article 11) as 
“ an element of sovereignty m the state ” The legal 
sphere of activity of the Pohsh President, from being less 
important that that even of the French President, is made 
far greater than that of a President of the Umted States 
of America 

Wlnle under the constitution of 1936 the Pohsh 
President calls the tune, the government (section III) 
seems to exist to pay the piper Its organization is 
defined by a decree of the President (article 26) ministers 
are pohticaUy responsible to the President (article 28) as 
weU as constitutionally responsible before the Tribunal of 
State (article 30), while their parhamentary responsibility 
to the Seym remams (article 29) The Seym itself is 
severely restricted to a strictly legislative function, and 
“ the functions of governmg the state do not .the 
belong to the Seym ” (article 31) Its 
membership is halved The franchise is bblatively 
restricted and the minimum age of repre- unimpobtant 
sentatives raised to thirty (article 33 and special law of 
July 10, 1936) Proportional representation disappears 
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The Senate ia only briefly referred to m the conatitution, 
but 13 drastically reorganized by a special law (also 
passed on July 10, 1936) By it the President appoints 
one -third of its members and the remainder are indirectly 
elected through electoral colleges by a select class of 
“ active citizens ” in the different provinces in proportion 
to population, Warsaw as capital city havmg special 
representation over and above the Warsaw province. It 
IS made clear in section IV of the constitution (“ Legis- 
lation ”) that presidential decrees (either regular or 
emergency) have a sphere at least as important as have 
laws, and residual legislative power is apparently left m 
the hands of the President and not m those of the Seym 
and Senate (article 67) Section VII, on the budget, 
follows closely the constitutional amendment of 1926, 
adopted after the coup d’dtat, and the important office of 
Inspector General of the Armed Forces, created for 
Pilsudski m 1926, remams in existence. 

Amendment of the constitution of 1936 (section XIII) 
is made reasonably easy, but wliile amendments proposed 
by the President require only ordmary majorities m the 
Seym and Senate to secure adoption, those proposed by 
the government or by the legislature have to be accepted 
by at least half the total membership of each house, while 
the President is able to postpone promulgation of a con- 
stitutional amendment originating m the Seym. The 
authority of the President is thus underlined m almost 
every clause of the constitution and “ Parliament plays 
a very minor r61e m governmg the country ” Poland, 
whose tendency to choose as chief executive one of her 
most emment citizens in a sphere other than politics 
(though the term of her first Premier, Paderewski, was 
short and sharp) is marked, has had since 1926 as Presi- 
dent an eminent chemist, who has been content to act 
as figurehead of state and who has never himself made 
personal capital of the g"^tc^s^-dictatorlal powers given him 
partially by the amendments of 1926 and substantially by 
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the constitution of 1935 The power behind the presi- 
dential chair was Marshal Pdsudsbi, and 
the new constitution was framed to give behind the 
this power fuller scope, but on May 1936, 
only three weeks after it came mto force, PiLsudski 
inconvemently died 

The danger of frammg a constitution that presupposes 
the existence of a superman at the helm, or behind the 
scene of affairs, is that this same constitution may not 
bear the strain of bemg operated and controlled by men 
of more ordmary powers or prestige Poland has not yet 
made the dead hand hve agam m the maohme it fashioned, 
but the success or failure of the ultra-presidential con- 
stitution of 1935 ought to be followed with particular 
interest by those countries and peoples to whom the in- 
exorable processes of time wdl sooner or later present 
problems sumlar to that with which she was presented 
by the death of Marshal Pilsudski Is it possible, with 
the aid of a written constitution, for a personal dictator- 
ship or g"uasi-diotatorship to be put mto commission ^ 

Of aU the new succession states only two, Pinland and 
Czechoslovakia, have substantially adhered to the demo- 
cratic mstitutions which they adopted when they became 
mdependent, and m each case there was a special reason 
Finland, though under the sovereignty of the Russian 
Tsars between 1809 and 1917, had preserved an auto- 
nomous position, and, m 1906, adopted umversal suffrage 
and proportional representation of an advanced type 
when her old Swedish four-class diet was transformed 
mto a modern parliament. Difficulties wuth the Russian 
government had prevented the smooth workmg of the 
new system during the last decade of the connection with 
Russia, but it was still m existence m 1917 
and the Finnish people were already becom- detains her 
mg used to it Thus hbertarian mstitutions 
were not suddenly flung mto Finland’s lap 
m 1918 and 1919 , they were simply given the scope that 
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had as yet been denied to them For this reason, Finland 
has not only resisted the powerful counter-attraction of 
soviet institutions, but has also as yet shown little 
tendency toward dilution of her democracy in the direction 
of the corporative state on the fascist model She has 
drawn nearer in sympathies and in government to the 
model of advanced democracy provided on the other side 
of the Baltic by Sweden and Norway, than to her neigh- 
bours on the continental side of that sea Her repudiation 
of the soviet system has always been emphatic, and at 
times savage, but for a decade and a half she has not 
felt the need to waver from the libertarian ideal on any 
plea of “ national emergency ” 

The Fmnish constitution of July 1919, winch still 
remamed in force without substantial amendment in 1938, 
„ ^ , was not a complete constitutional system in 

ooNSTvrtTTioN itsolf, for it was meant only to supplement 
OS' 1919 organic law of 1906, which (apart from 

the changes due to the establishment of an mdepondont 
republic in the place of the autonomous province of an 
empire) remained in force, but it was also found necessary, 
BO completely had Fmland under Russian sovereignty 
retained the forms of her old Swedisli governmental 
system, expressly to repeal the Form of Government of 
1772 and the Act of Union of 1789. The constitution thus 
mcorporated the reformed diet and universal franchise 
(for both men and women at the age of 24) of 1900, but 
made no mention of the Senate or upper chamber that 
had come mto existence as an instrument of Russian 
dommation during the sovereignty of the Tsars, so Finland 
(her diet havmg been changed from fom’ estates sitting 
separately to a single assembly by the law of 1900) now 
jomed the ranks of the unicameral states. The President 
was to be indirectly but popularly elected (Iilce the 
President of the United States, by an assembly of electors 
chosen by all who could vote in ordmary elections) for 
SIX years, and his immediate or successive re-election was 
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not prohibited. He possessed, with the diet, the initiative 
in legislation and also a suspensive veto, but the ministry 
(a member of which must comitersign every presidential 
act) was made responsible to the legislature and not to him, 
and could not contmue in office after its confidence has been 
withdrawn Though his popular election and his responsi- 
bihties make of the Finnish President much more than a 
cipher in the state, the government is defimtely of the 
“ parliamentary ” type, with the unicameral legislature act- 
ing as the instrument for the exercise of the sovereignty 
of the people, which is fully recognized and safeguarded 
Czechoslovakia, carved almost entirely out of the 
northern provinces of the Austrian empire and the 
Hungarian crown when these disappeared, was given the 
most starthng shape and the most vulnerable strategic 
position of all the new states of Europe For this and 
other reasons her constitution makers persuaded them- 
selves and the great powers under whose wing she had 
come into existence, that the luxury of a federation of 
the Swiss type could not be indulged in, and (despite the 
presence of Czechs, Slovaks, Huthenians, Magyars, Ger- 
mans and Poles within the boundaries of the 
new state) that it must be strictly umtary, Slovakia 
though a special measure of provmoial auto- 
nomy was to be conceded to Carpathian 
Ruthenia, whose people stood entirely apart in culture as 
well as in race. But though the prmciple of “ self- 
determination ” for small nationahties was thus not very 
logically applied, every endeavour was made to offset this 
limitation by making Czechoslovakia safe for democracy, 
and therefore to give to every individual the fullest means 
of self-expression as a citizen of the Czechoslovak state, 
if only he would accept that citizenship and no other 
The Czechoslovak constitution of February 1920, hke 
the Finmsh of 1919, also remamed m force in 1938, despite 
the previous absence of truly libertarian institutions in 
any part of the old Austro-Hungarian empne Perhaps 
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the chief reason for the survival of democratic mstitu- 
tions in Czechoslovakia, whereas they either tended to dis- 
appear or else disappeared completely in her 
SLOVAK ' neighbours Germany, Austria and Poland 

other succession states except 
Finland (while they never existed in Hun- 
gary), was the extreme closeness of her connection with 
the leading libertarian and expressionist states of western 
Europe and the intimate way in which her future as an 
independent state was bound up with their friendship If 
democratic institutions are a luxury for a country with 
many minority problems, with many vulnerable frontiers 
and with many jealous neighbours, they are at least a 
luxury that may retam the all-too-necessary sympathies 
of the libertarian great powers As these sympathies are 
withdrawn or come to be regarded as of less value than 
heretofore, it is not improbable that the luxury, however 
highly it IS prized for its intrinsic worth in 
BY BOTH Czechoslovakia, may be abandoned for a 
^D^oHowE system of government more in the spartan 
tradition of her nearer neighbours, to ward 
00, if possible, the even worse fate that threatens her 
But until or unless that happens, she may attempt to 
persevere with a bicameral legislature (both houses 
being directly elected by the same voters on the basis of 
a universal franchise, the Chamber for six years and the 
Senate for eight) , with a President elected, like the 
French President, for seven years by the two houses in 
joint session (though Thomas Masaryk her first President 
was given the office for life, or until he chose to resign, 
as he did in 1936 , a year before his death) , and with 
a Supreme Administrative Court proteotmg the rights 
guaranteed to the citizen by the constitution The lower 
house had the dommatmg position in the state. Though 
legislation (except army and money bills) could origmate in 
the Senate, it had (like the President) only a suspensive 
veto, while its adverse vote (unlike that of the Chamber) 
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could not force the resignation of the ministry, which was 
responsible to the Chamber only. Sovereignty of the 
people was proclaimed in article 1 of the constitution, and, 
until 1938, the most precariously situated of all the demo- 
cracies continued to give it collective reahty 

The extent to which the truncated ck posl Munich 
Czechoslovak state can continue to use the political in- 
stitutions of 1920 18 highly problematical The newly 
conceded autonomy of what was to remain under Czecho- 
slovak sovereignty of Slovakia and Ruthenia, and the 
emergency increase in the vigour of the executive power 
in the state, together with the comphcated economic and 
pohtical problems connected with the new “Sudeten” 
frontier of Bohemia and Moravia, and the reorientation 
of foreign and commercial policy necessitated by the 
engulfing of Czechoslovakia by the Drang nach Osten — 
all these factors combine to produce decisions favouring a 
new constitutional system, which at one and the same 
time shall recognize the realities of the first partition of 
Czechoslovakia (even the name of the state, it is suggested, 
should be altered) and help to waid off what the Pohsh 
constitution of 1791 failed to do for a neighbour (whose 
historic role was now strangely reversed) a century and a 
half before 
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THE REINCARNATION OP EXISTING STATES IN 
NEW CONSTITUTIONAL FORM 

Territorial losses, resulting as they usually do either 
from defeat m war or from aubrmssion to the threat of 
force, tend to discredit the political rdgiyne, and some- 
times the constitutional system as well, under or through 
which they were suffered ; but territorial gams, even 
though the geographical, economic and ethnic character- 
istics of a state are just as profoundly modified by them 
as by losses, tend only to strengthen the existing rdgime 
and to expand its constitutional system As a conse- 
quence of the war of 1914^18 the new sovereign states 
of Czechoslovakia, Poland, Esthonia, Latvia, Lithuania 
and Finland were created, and two sovereign states, 
Austria-Hungary and Montenegro, disappeared, but a 
number more were radically transformed The residua 
of the dehyphenated Hapsburg monarchy, Austria and 
Hungary, along with Germany, Bulgaria 
and Turkey, all suffered the consequences 
of defeat in territorial losses, and only one 
of these, Bulgaria (who had least to lose and 
whoso losses were relatively slight), did not 
also undergo a pohtical and constitutional transformation 
sufficiently complete to sweep aside the existmg dynasty 
and constitution Serbia (transformed m name as well as 
in extent into the Kingdom of the Serbs, Croats and 
Slovenes, later shortened to Yugoslavia) and Rumania 
were fundamentally transformed by territorial gams (in 
each case more than doubling m area), but in each the 
reigmng dynasty remamed in power and, though new 
constitutions were promulgated, these involved no im- 
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portant modifications of the system of government 
hitherto existmg in the territory ruled over by the dynasty, 
but simply mcorporated the necessary technical modifica- 
tions consequent upon territorial expansion. Each was a 
“ limited ” monarchy that had been inoculated with the 
libertarian constitutionahsm of the expres- 

THE I'BtriT.g 

siomst state in the late mneteenth century oi viotoby. 
when the liberation of their peoples from Serbia axe 
the Turkish overlordship had been con- 
firmed, but concerning neither could it be with confidence 
said that the serum had taken They remamed potentially 
prone to every kind of governmental chaos or tyranny, 
and, with their territorial expansion out of the BaUcans 
proper into central Europe, the constitutional accident- 
proneness that the countries of the Ballcan peninsula had 
tended to develop since their hberation (the countries of 
Latin America present a more chrome parallel) was spread 
over a much larger area This “ Balkanization ” of much 
of central Europe was one of the unexpected consequences 
of the war — and of the peace 

Unlilce the new states whose creation was a by-product 
of the victory of their sponsors, the states which were 
transformed by the consequences of defeat followed no 
general pattern in the reorganization of theu constitu- 
tional systems. Bulgaria retamed her old dynasty and 
constitution, though King Eerdmand was 
forced to abdicate in favour of his heir In 
the post-war era of enthusiasm for demo- 
cratic government the unicameral legis- 
lature set up by the constitution of 1879, and now elected 
on a basis of universal manhood suffrage, was more 
frequently allowed to play the part written for it m the 
constitution, but m 1934 Bulgaria followed a more recent 
fashion when the legislature (or Sobranye) was dissolved 
and no new elections held, the government continumg to 
rule in the name of the long and strengthemng its hold 
over the country by a drastic reorgamzation of local 
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government The mooted new or revised constitution 
and electoral laws had, up to 1938, showed no signs of 
appearmg 

Turkey, after a period of transition durmg which the 
Sultanate (until 1922) and the Caliphate (until 1924) 
lingered on at Constantinople, while the government of 
the Grand National Assembly estabhshed by Mustapha 
Kemal Pasha at Angora was consolidating 

TUBKI3Y ^ ” 

BlflOOMBS A its power, became a secular republic with 
seoulah Kemal Pasha as President The sovereignty 
of the Turkish people, “ the last of the sub- 
ject races of the Ottoman Empire to achieve their national 
independence ”, had been proclaimed, and a popularly 
elected unicameral legislatmie (the Grand National 
Assembly) provided for as early as 1921, after which (1924) 
the outhnes of a libertarian constitutional system were 
completed by giving a four-year term to the legislature, 
by more closely definmg the authority of the President 
and by making the ministry responsible to the Assembly 
The dynamic personality of the Ghazi Kemal Pasha, 
(known after 1934 as Ataturk) who became and re- 
mained President of the repubhc, continued to dominate 
the government and the constitution Laclcnig that 
passion for self-effacement (or that prudence) which 
made Pilsudski rule Poland from behind closed doors 
and shuttered windows, he, by personal domination, 
with the close co-operation of his Republican People’s 
Party, of Ins ministry and of his legislature, completely 
transformed the Turkish state and Turkish 
TioN oT social life durmg his presidency. Islam 
TtraiKiaH MM ceased to be the religion of the state, the 
wearmg of the fez was prohibited, the Roman alphabet 
was introduced, the law and the language were made 
“national” (Constantinople became “Istanbul” and 
Angora became “ Ankara ”), women were emancipated 
and enfranchised After experimenting with parlia- 
mentary government of the traditional sort by creating 
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a substantial “ opposition ” party (but achieving httle 
more semblance of it than, had the Sultan under the 
“ Britanmc ” constitution of 1876), the Ataturk, with 
equal deliberation, destroyed the opposition, leaving 
virtually only members of the People’s Party in the 
legislature (or Kamutay) Thus by a highly individual 
process the republic of Turkey has come to resemble in 
organization the one-party, one-leader, one-people state 
that has developed elsewhere, and in some respects her 
organization in this direction was ahead of all others. 
Her libertarian institutions were never intended as mstru- 
ments of the expressiomst state, but as badges of her 
modernity as a nation-state qua nation-state 

Hungary went through a similar period of mdecision 
concerning her ultimate form of government following 
the abdication of Charles Hapsbm'g m 1918 The 
“ people’s republic ” with Karolyi as president and 
a unicameral provisional legislature, was succeeded in 
rapid succession by the soviet republic with Bela ICun 
as political commissar and by the reaction pboplu’s 
which produced the restoration of the old KurnuLio, 

SOVIET STATE 

Hungarian constitution with Admnal Horthy amd bboenoy 
as regent m a monarchy without a kuig hunoaby 
Universal suffrage, proclaimed by the people’s republic 
and first applied in the elections of 1920 after the soviet 
repubhc had been overthrown, was the one gesture made 
by the new Hungary in the direction of the prevaihng 
democratic trend, and even then the secret ballot did not 
become the rule m elections. Only m 1938 was its general 
adoption announced. Land reform, an even more press- 
ing need, promised by the people’s republic and decreed 
by the soviet repubhc, but postponed by the regency, 
did not by 1938 appear to be m sight A personal restora- 
tion of the monarchy appeared to be postponed to the 
Greek Kalends, and the regime of the regency can now 
be regarded as, de facto at least, Hungary’s third repubhc 
Whatever political and constitutional changes take place 
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in the near future in this country with neither a coastline 
nor a lang which nevertheless officially styles itself a 
monarchy and has an admiral as its regent, they can 
hardly make her position as a state and her form of 
government more anomalous than they already are. 

Austria’s position between 1918 and 1938, though 
very different, was equally anomalous. Prevented from 
OV 3 ST 1 . amalgamating with Germany, German- 

I'BDBUA.LizED Austi'ia bccame the chronically over- 

DBMooBAOY foderahzed ultra-democratic republic of 

or AusTBiA Austria, and adopted all the devices of 

the expressionist state , but her undiluted libertarian 
rdgime lasted less than a decade and her independent 
though divided sovereignty less than two. On March 13, 
1938, she became part of the German Reich and its system 
of government was extended to her territories 

Germany was the one great power to be transformed 
and yet to escape disintegration Her territorial losses 
were, with the exception of the creation 
of a “ Polish corridor ” between East and 
West Prussia, all on her periphery or out- 
side Europe, and the wounds they left were 
capable of heahng if they were not rubbed She suffered 
no major amputations comparable to those of Russia, 
and escaped the ruthless dissection that befel Austria- 
Hungary She did not lose one-tenth of her population 
and what was left was almost exclusively German in race 
and language, for it was mainly her alien frmge that was 
shorn off — Alsace, Lorraine, Eupen, Malmedy, parts of 
Schleswig and Silesia, Prussian Poland, and Memel. 
Only Danzig and the Saar possessed uncontrovertible 
German majorities, and the first was not handed over to 
an alien sovereignty but became a separate “ Eree State ”, 
while Germany’s sovereignty over the latter was only 
ahenated for fifteen years. No patriotic German, nurtured 
on the glories of the Hohenzollern-Bismarclaan empire, 
could be expected to look with complacency on these 
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losses, but, nevertheless, they were less than other 
people’s , less, m proportion, even than Bulgarians ; far 
less than Austria’s or Hungary’s or Eussia’s or 
Turkey’s 

Germany lost her empire and deposed her dynasties 
She changed from monarchy to republic in every state 
of the Reich, and from the legitimist to the 

“ . EMPIBU 

libertarian form oi government , but sue did lost and 
not lose her federal umty, her civil service, 
her aristocracy of birth and wealth, the bulk 
of her material resources, or her pride Political revolution 
was not accompamed by social revolution. Many elements 
of the old Germany had to be combmed with new forces 
in the reconstruction of the German state as a democratic 
republic, but from the first (or at least, from the taking 
charge of the revolution by the compromismg and com- 
promised majority socialists of Ebert, which happened 
before the end of 1918) no diggmg up of foundations was 
either attempted or desired by those who found them- 
selves in power in the German repubhcan Reich The 
Hohenzollern-Bismarckian empire was in 
rmns, but the German people had retamed revolution 
possession of the site , though the roof had 
fallen in, the walls were substantially undamaged, and 
much of what was mside had been salved. The Weimar 
republic, which was given defimtive constitutional form 
on August 11, 1919, provided a new roof for the German 
Reich, but it did not undertake its rebuilding Latterly 
the Weimar repubhc has come m for much retrospective 
criticism, and, indeed, it possessed many defects, but it 
did act as a roof over Germany’s head for nearly fourteen 
years, through the period of her deepest humiliation since 
1806-13 (though it thereby became associated in the 
mmds of the German people with the Versailles DiJctm 
and its war-guilt clause, with reparations, with the Euhi 
occupation, and with the great inflation, for none o: 
which it was responsible). 
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It IS easy to criticize the Weimar constitution, but it 
IS impossible not to recognize it as one of the most mter- 
estmg constitutional documents ever drawn 
ooNSTiTUTioN Up Into it was distilled the essence of the' 
expressionist state, drawn from every liber- 
BxpB.isaaioms'r tanan source that could be found Its 

STATIC 

inspiration was undoubtedly the abortive , 
Prankfui’t constitution of 1849, to which its resemblance 
in places is strildng, but its framers took full advantage 
of the various developments in hbertariaij government 
since 1849, in producing a “ democracy ingenious and 
logical, and based upon the study of the pohtical pathology 
m other countries ” There is in the Weimar constitution 
somethmg of everything in the rdpertoire of the expres- 
sionist state, for Germany, having failed to secure hber- 
tarian institutions in 1849 and again in 1867 and 1871,’ 
was determined in 1919 more than to make up the lost 
ground, and to become the most democratic democracy 
in the world. “ The Geimans ”, pointed out Headlam- 
Morley in 1928, “ have made use of all the devices new and 
old by which a democracy can express itself, and have 
sought at the same time to find room for the application 
of new theories Cabinet government has been borrowed 
from England, the idea of a strong popular president 
from America, direct legislation from Switzerland The 
President and the Iteichstag are to occupy a position of 
equal importance , both are representative of the sove- 
reign people, each is to act as a counterpoise to the other , 
m oases of dispute the decision rests with the people. A 
referendum can be brought about by the decision of the 
President, or of a mmority in the Reichstag, or on the 
demand of a section of the people themselves. The com- 
phcation does not end here. The Reichstag is the chief 
legislative authority, but it is not the only representative 
assembly , a Reichsrat or second ohamber has been estab- 
hshed to represent the interests of the member-states and 
to serve as a check on the actions of the Reichstag, and an 
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Economic Council to give expression to the needs of the 
mdustrial life of the nation.” 

The constitution was adopted by a national assembly 
elected on a basis of universal suffrage, both men and 
women voting at the age of twenty, and this constituent 
assembly also acted as the first regular Reichstag of the 
German repubhc after the promulgation of the con- 
stitution in August 1919 Subsequently, the Reichstag 
was to be elected on the same basis (article 22), with 
proportional representation and scrutin de liste, the country 
bemg divided into thmty-five electoral dis- 
tricts, each returning a member to the aot) 

Reichstag for every 60,000 of its voters In 
each district a senes of party hsts instead of 
mdividual candidates were to be voted for, and candidates 
were to be declared elected in the order that their names 
stood on their respective lists. A special Reichshst was 
permitted to each party, on which party leaders and other 
favoured persons could be placed, and the sum of the odd 
votes over in the various constituencies was credited to 
each Reichshst By this moans very few votes were 
wasted, for if a party could collect even 30,000 votes 
throughout the whole Reich, it was assured of at least one 
representative being elected from its Reichshst This 
strivmg after perfect democratic equality (not only one 
man one vote and one women one vote, but also for 
every 30,000 votes for a given party at sTnivKra 
least one representative m the Reichstag) ArTBn. 
was most painstalungly carried out The dbmoobamo 
President was to be elected by the whole “wauity 
people in one national constituency by the same wide 
franchise, and if no presidential candidate obtamed more 
than half the votes cast, a second ballot was to be held 
with all but the two leadmg candidates on first ballot 
eliminated Candidates for the Reichstag had to be at 
least twenty-five years old, and for the presidency at 
least tlurty-five There were no other restrictions By 
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the side of the German electoral system of 1919, the 
Frencli with its exclusion of women, and the British (oven 
today) with its double voting, its single-member con- 
stitueneies and its residential qualification, appear, from 
the democratic pomt of view, positively antodoluvian 
Thirty-seven million Germans, or 60 per cent of the 
entire population, were qualified as voters in 1919. 

The sovereignty of the people was proclaimed in the 
preamble to the Weimar constitution, and article 1 
declared “ The German Reich is a Republic. The political 
power emanates from the people ”. Germany became 
what few of the older libertarian states, but most of 
the now ones had become — a double demo- 
cracy Her representative democracy was* 
logical and complete, and she also adopted 
devices of direct democracy including the popular refer- 
endum and imtiative, though in providing machinery for 
the direct action of the people, she went by no means 
so far as Switzerland and certain other states. The 
Frankfurt constitution had been framed before the 
machinery of direct democracy had been far developed 
for the use of modern states with large populations, and 
here, as in several other places, Weimar tended to hide 
behind the black, red and gold banner of 1849 (which 
was adopted as the national flag of the Weimar republic). 
After all, not one of the other great powers had adopted 
the popular referendum, the imtiative m legislation or 
the recall of officials, on a national scale up to 1919 (indeed 
they have stiU not done so) and Germany, too, contented 
herself with completmg her representative democracy, 
but making only a gesture (the popular referendum and 
initiative m certain circumstances) in the direction of 
direct democracy 

The lower house of the national legislature, the Reichs- 
tag, elected for four years m the manner described, 
became, for the first time m German constitutional his- 
tory, the pivot of the state. The President could dissolve 
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it on his own initiative, but was not permitted to dis- 
solve it for a second time if the succeeding election 
result supported its view on the issue between 
them against his (article 25) The Reichstag the pivot 
could convoke itself and was required to 
meet at least once each year , its proceedings were to 
be pubhc (unless a two-thirds majority resolved other- 
wise for any specific occasion), and the press was entuely 
free to report them , the immumty granted to members 
(which had been incomplete under the empire) was most 
comprehensive (articles 36-38). The upper house, or 
Beichsiat (composed, as had been the old Bundesrat, of 
representatives of the governments of the member-states) 
was definitely a subordmate body and its part in legis- 
lation was little more than subsidiary Only the President 
represented a potential popular force m the state in any 
way capable of challengmg or checkmg the will of the 
Reichstag 

The German President was to be directly elected by 
the whole people for a period of seven years, but his 
every act as President had to be countersigned by a 
mmister responsible to the Reichstag, for the principle of 
parhamentary responsibihty, aheady accepted by the 
government during the last days of the Hohenzollern 
empire, was deliberately chosen by the framers of the 
Weimar constitution after they had exammed the alter- 
native American system of “presidential government”, 
with a non-parliamentary mhiistry responsible only 
to the President This parhamentary system, which 
worked by usage and conventional acceptance in coun- 
tries such as Britain and Prance, was carefully written 
into the German constitution of 1919 as a 

,1 1 , / , 1 1 1 SYSTBMATIZED 

legal reahty (articles 53, 64 and 66), and parlia- 
crystalhzed therem to a greater extent than 
it had ever been before There was no 
attempt, therefore, to achieve separation between the 
executive and the legislative organs of the state The 
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Reichstag, for instance, retained the power to declare 
war and conclude peace, a prerogative jealously guarded 
by the executive under the Hohenzollern-Bismarcluan 
system When the President desired a dissolution or a 
referendum, he had to secure the ministerial counter- 
signature for this as for every other act, while the 
Reichstag by a two-thirds majority could submit to the 
people a proposal to remove the President from his office 
(though rejection by the people of such a proposal involved 
an automatic dissolution and the confirmation of the 
President in his office for a further seven years) The 
President, the Prime Minister (for whom the title Reichs- 
kander was still retained) and the other mmisters could 
be impeached at the initiative of the Reichstag The 
President was left a suspensive veto over legislation in 
that he could submit any bill passed by the legislature 
to a popular referendum before signing it, and the people 
(represented by not loss than one-tenth of the total elec- 
torate) could initiate legislative proposals, which, if not 
accepted by the legislature and the President, were also 
to be submitted to popular referendum One tiling, and 
one only, was left to the President to do entirely on his 
own, and that was to summon anyone he chose to be 
' ‘^eichakander and to form a government, and it was 
through this tiny loophole m the Weimar constitution 
that Adolf Hitler was enabled to march to power by 
isntirely constitutional means in 1933, though once inside 
he was to blow the whole system skyhigh 

Germany thus became in 1919 a repubho, an entirely 
democratic and an almost completely expressionist state, 
but she did not become a unitary state, as the extreme 
radicals of 1848 had desired, and as a vociferous minority 
had desmed ever since Weimar rejected the 
BBMAiNs A logic of a umtary solution, just as had 
rHDEUAi, Pranlcfurt and Bismarck Germany was to 
have a further decade and a half of the 
richly diversified KlemstacUerei that she had enjoyed 
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through the ages, though the separate states cannot be 
considered to have letained more than a few shre'ds of 
their former sovereignty after 1919 The usual un- 
profitable argument that arose m and after 1849 and 
1867 concermng whether Germany really would remain 
a Bundessiaat under the new constitution, or whether 
she would be to all mtents and purposes an Einheitastaat, 
does not merit much attention, but it may be noticed 
that though the German states were after 1919 called 
merely Ldnder (they had lost their dynasties in 1918), it 
should also be remembered that Land may be translated 
as “ country ” as well as “ territory ”, and that a great 
deal of Landesgefuhl as well as a great many particulanst 
institutions remained The Weimar republic, for instance, 
had a Mmistry of Culture, but each separate Land had its 
own Minister of Education. The educational system was 
administered through these different local Mmistries of 
Education A foreign student who wished to matricu- 
late at the university of Heidelberg or Ereiburg had to 
send his Oesuch to Karlsruhe, the capital of Baden, not 
to Berhn , if he were at Tubingen it had to go to Stuttgart, 
and so on But despite these gaps m the completion of 
administrative unification in the Weimar republic, a much 
greater degree of uniformity was introduced throughout 
the Reich Not only were the ReservatrecMe of Bavaria, 
Wurttemberg and Baden abohshed, but Prussia was 
(demoted from her position of predommance Russia loses 
Hugo Preuss, the chief drafter of the Weimar 
.constitution, had desired to partition Prussia phhdomin- 
(and hence an unkind critic has called his 
name “ em Treppenwitz der Weltgeschichte ”), but though 
this did not take place, her hegemony was completely 
abohshed In the Reichsrai it was declared that no one 
Land could have more than two-fifths of the total number 
of votes, whatever its size, while Prussia had her various 
provinces (including Berlin) directly represented, and they 
sent thirteen of her twenty-six members to the Beichsrat 

2a 
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in this way, instead of the central Prussian government 
controlling the appointment of them all In the Reichsrat 
each Land was given at least one vote, seven small central 
German states havmg voluntarily combmed to form the 
new territory of Thuringia, but the importance of the 
Beichsrat was very much leas that that of the old Bundearat 
and it had only a suspensive veto over legislation desired 
by the Reichstag. As the President’s veto was only sus- 
pensive also (under the empire both emperor and 
Bundesrat had to approve of every bill before it could 
become law), the will of the Reichstag (if not found by 
general election or referendum to be counter to the will 
of the people) could always be made to prevail m the 
long run 

The sphere of the central government was redefined, 
and was made much broader than in 1867, though residual 
widhnbd oom- remained with the Ldndei . The 

piaTHNCB ojf competence of the Reich was to be exclusive 
the beioii regard to foreign relations, nationahty 

laws, the regulation of emigration, the national forces, 
the coinage, customs and tariffs, commercial regulations, 
posts and telegraphs, and the Reich had the option of 
operating ultimately m a much wider sphere, though until 
it chose to do so the Lander remained competent therein. 
A blanket clause provided that anything necessary for 
the welfare of the German people could be the subject of 
uniform Reich legislation, and Reich law was declared to 
be supreme and to prevail over territorial law, the 
Supreme Court of the country deoidmg in disputed cases. 
All this IS very reminiscent of the United States con- 
stitution, but the spirit of the Weimar constitution with 
regard to the relative position of central and state govern- 
ments IS rather that of the United States’ constitution as 
redefined and reinterpreted in a umtary direction after 
the civil war, than the Umted States’ constitution as 
promulgated in 1787, with its strictly divided sovereignty, 
and, indeed, goes beyond the United States (apart from 
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tho temporary phase of extreme reconstruction in parts 
of the South) in providing for Reich supervision over the 
teiritorial admimstrations, with a supreme court of 
administration to deal with disputes in this held 

The Weimar constitution is divided mto two mam 
parts Part I deals with the structure and organs of the 
state (its seven sections deahng respectively with Reich 
and Lander, Reichstag, President and ministry, Reichsrat, 
federal legislation, federal government and federal 
judiciary) and extends up to article 108 , part II is 
devoted to fundamental rights and duties of 
(Germans, and takes up 57 of the remammg bights aot 
73 articles Based upon the monumental 
section VI of the Frankfm't constitution of 
1849, which consisted of 59 short articles, the Weimar 
declaration of rights and duties is far more compre- 
hensive, indeed, more comprehensive than any other 
such declaration It covers virtually everything that 
could be thought of, its five sections dealing with the 
Individual, the Community, Religion and Churches, 
Education and Schools, and Economic Life, The first 
four of those sections represent a codification of selected 
parts of all previous declarations of rights and duties and 
of related legislation, and make fresh contributions only 
in new phraseology and m a few details, but section V, 
headed “ Das Wirtsohaftsleben ”, containmg fifteen articles 
(151-166), several of them very long, breaks new ground 
It had long been felt that the hbertarian organization 
of the expressionist state, which had conferred the reaUty 
of political democracy upon tho people of a number of 
coimtries by the beginning of the twentieth century, was 
moomplete through being strictly political m scope. A 
spate of social legislation around the turn of the century 
(pioneered by Germany herself, though she was then 
pohtically by no means a fuUy expressionist state) had 
helped to fill part of this gap, but some complementary 
organization in the economic sphere that would give 
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greater meaning and value for the ordinary citizen to the 
political democracy he had been accorded with so great 
a fanfare, was still needed by the libertarian constitutional 
systems To give the vote to the landless peasant, to the 
sweated labourer, to the underpaid artisan, to the worker 
with black coat and white collar but no capital, to the 
dependent professional and official classes, without makmg 
it possible for them to use it in obtammg at least reason- 
able security of employment, a reasonable standard of 
hving, and a reasonable enjoyment of the fruits of the 
land, of their labours and of cmhzation, was an empty 
mockery. Germany had stood upon the brmlc of adopting, j 
like Russia, the Marxist solution to this problem, which 
involved first a complete pulverization of the instruments 
and mstitutions of pobtical democracy (for, said Lenin, 

“ the state is a macliine for the suppression of one class 
by another ”) and then the reconstruction of society from 
the foundations up as a dictatorship of the proletariat, 
dedicated to the mterests of these “ labouring and 
exploited masses ” The mild-mannered Ebert Social 
Democrats, suitably shocked by their sight of the abyss, 
THEOBGANIZA- quicMy (ffiew Germany away from this 
TioN- 03 P extreme, and their attempt to guarantee 

HOONOMIO . , , , , 1 , 

Lipu IN THU economic rights and to provide machmery 
STATU economic sphere that would make 

their new state economically as well as politically expres- 
sionist, was then way of constructing a safe path around 
it and of throwing a bridge across it But the fact that 
the organization of economic life ui the Weimar con- 
stitution was opportunist as well as ideological must not 
detract from the mterest and value of section five of 
part II. 

The keynote to this section is struck by its first para- 
graph, which states “ The organization of economic hfe 
must conform to the prmciples of justice to the end that 
aU may be guaranteed a decent standard of hvmg {mit 
dem Ziele der Oewahrleistung eines menschenwilrdigen 
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Dasemsfui alle). Within these hmits the economic liberty 
of the individual shall be assured” (article 161) Article 
152 establishes the principle of freedom of contract, and 
prohibits usury (WucJier) and legal transac- deobnt 
tions which are contrary to pubho policy ; staudaed 
article 163 guarantees the right of pro- uvina 
perty, but legal expropriation of private property can 
take place without compensation m given circumstances , 
article 164 guarantees the right of inheritance in accord- 
ance with the provisions of the civil code , article 156 
provides for the control by the state of the distribution 
and use of the sod, abolishes entail, declares the unearned 
increment on land values belongs to the commumty as a 
whole, and provides for the transfer of private royalties 
to the state ; article 156 provides for the possibdity of 
the transfer to pubhc ownership of private enterprises, 
or of them orgamzation and combmation at the initiative 
of the government , article 167 places labour under the 
special protection of the Reich, and article 168 expressly 
includes intellectual labour and its productions within 
this protection , article 169 guarantees the right of 
association , article 160 states the right of employed 
persons to free time for the exercise of their civd rights 
and to fiU honorary pubho offices , article 161 provides 
that the Reich shall establish, “ with the controlling 
participation of the insured ”, a comprehensive scheme 
of social insurance , article 162 is worthy of fuU quotation. 
It says, “The Reich shall endeavour to secure mteinational 
regulation of the legal status of workers to 
the end that the entire working-class of the sal minimum 
world may enioy a uniyersal mimmum of sooiai- 
social rights ” , article 163 proclaims both 
the right and the duty to work for every German, and 
“ In so far as a suitable occupation cannot be found for 
him, provision shall be made for his necessary main- 
tenance ” , article 164 provides for the protection of 
“ the independent middle-class in agriculture, industry 



362 


Neo-National Constitutions 


PT vin 


and commerce ” , article 166 provides for the establish- 
ment workers’ and employers’ oouncils and for a federal 
economic council 

Though these councils have been called the single new 
political idea of the German revolution of 1918-19, whereas 
all else derived from 1848 or 1789, and though they were 
only included with reluctance as a conciliatory gesture 
toward the leaders of the workers’ and soldiers’ councils 
who had led the revolution and then had somewhat 
unexpectedly resigned their power into the hands of 
the constituent national assembly, the Federal Economic 
Council at least appears to have had some historical 
connection with Bismarck’s unsuccessful efforts to set 


up an advisory economic council for the Eeich, and 
with the economic council he actually did set up m 
Prussia m the eighteen eighties, though of course the im- 
mediate stimulus (both by example and revulsion) came 
from the new development of the council idea under the 
Bolsheviks in Eussia since 1917. According to article 165, 
WOBKEBS’ AND salaHod employees and employers 

EMPLOYEBs’ were to co-operate on an equal plane to regu- 
oovNoiDs wages and conditions , workers’ councils 

were to be organized in individual plants and in larger 
districts, with a Federal Workers’ Council for the whole 
Reich, and were to join with the employers’ representatives 
and those of “ other interested population groups ” to 
form the district economic councils and the Federal 
Economic Council, All important economic groups were 
to be represented in these economic councils proportion- 
ately to their economic and social importance , all im- 
portant social and economic legislative proposals of the 
government were to be submitted to the Federal Economic 
Council for its views before going to the Reichstag and 
Reichsrat, and the council could also draft such bills and 
place them before the legislature with or without the 
approval of the government. But though the legislature 
was bound to consider the views and proposals of the 
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Federal Economic Council, it was not required to adopt 
them The Council had only advisory 

J J THU ITBDBBAL 

powers, and its existence did not therefore mooNOMia 
challenge the politically constituted assembly 
in any way, or detract from the dominating position of 
the Reichstag m the Weimar republie Nevertheless, 
though the council system thus tentatively set up in 
Germany in 1919 failed to reahze what some people 
expected of it, and in its working gave some support to 
the claim that the whole device was a sop to Cerberus 
aimed only to distract the attention of the German 
workers from the seductive advances of the Russian 
soviet system, it had in it elements of the “ Parhament 
of Industry ” advocated (as by the Webbs m Britain) 
but not even tentatively adopted elsewhere in or before 
the immediate post-war period, and it had in it more 
than the germs of certain of the most potent and highly 
publicized maclunery of the corporative state that was 
first to develop in Italy a few years later and then to find 
acceptance elsewhere, not the least in the German Third 
Reich which succeeded the Weimar repubhc But when 
ideas have crossed the Alps at least twice, and perhaps 
received some wind-blown additions from the Urals as 


well, then’ resemblance to their origmal form may easily 
be unrecognizable, and can even more easily pass un- 
recogmzed 

Just as the Weimar constitution must inevitably be 
compared with the structure of the regime that has 
succeeded it in Germany, so can it with profit be compared 
also with the forms of government devised for Germany 
m 1849 and 1871 In the fundamental matter of the 
relationslup between the separate states and the Reich, 


the Frankfurt constitution, with its un- 
equivocal federahsm, stands between the 
strong unitary tendencies of 1919 and the 


GOMPABISOH 
OF 1919 WITH 
1849 AND 1871 


concessions to particularist feehng and the Reservatrechte 


of 1871. In 1919 the national constituent assembly was 
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called together and completed its deliberations -without 
any formal reference to the separate states (though 
informally their -news were frequently sought during the 
framing of the constitution), and under the Weimar con- 
stitution the Staaten became Ldnder whose boundaries 
could be changed without their own consent (article 18), 
whose form of government was requu’ed to be republican 
(article 17) and whose internal affairs could be regulated 
to any extent by Reich legislation m the interests of the 
general welfare of the G-erman people (article 9) Thus 
“ The Reich which Bismarck forged was a federal union 
of hitherto sovereign states ; the new Reich was the 
political organization of a single people, subsidiarily 
divided into largely autonomous political units to which 
the name state might or might not be given ” As the 
Ikankfurt constitution never went mto force, the process 
of historical evolution can be seen to have developed 
gradually from the four hundred virtually unrelated 
sovereignties of 1648, through the Napoleonic rationaliza- 
tion, the league of thirty -mne sovereign states of 1816, 
the federal unions of North Germany and of the Hohen- 
zollern Empire of Lesser Germany of 1867 and 1871, the 
more unitary federation of Lander in the republican state 
of 1919, to the de facto unitary Thud Reich of 1933 and 
the completely and legally unitary Greater Germany of 
1938, The Thud Reich and the new Greater Germany 
owe more to Weimar than they will or can ever aolmow- 
ledge, but Weimar handsomely acknowledged its debt to 
Eranlcfurt, They differed in that one was the product of 
an age of laissez faire mdividuahsm and the other of a 
period of collectivism, but they are bound together 
through them preoccupation with giving the fullest mean- 
mg and scope that existing political maclunery and 
mgenuity pro-vided, to the sovereignty of the people 
and the most complete protection of the basic rights of 
the citizen. In the history of democracy, what was 
achieved under the black, red and gold banner of 1849 
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and 1919 must always occupy a place of great significance, 
even though that banner has twice been trampled “in the 
dust 

It has been claimed that the Weimar constitution was 
entnely unsuited to the needs of Germany m 1919 and to 
the temperament of the German people at any time, and 
whatever its merits as an ultra-democratic 

INQUEST ON 

and super -libertarian oonstitution per se, it the weimab 
must be conceded that this claim is not oonstitution 
entirely lacking in validity It may be gomg too far to 
say that Weimar merely copied the errors of Frankfurt 
and added others , that it broke the traditional organic 
connection between the German Reich and its several 
parts , that it released Prussia from her identity for 
most purposes with the Reich that had been Bismarck’s 
greatest work, and made the Prussian prime minister 
(who acted also as the head of his presidentless state) 
more powerful than the federal Chancellor (who had to 
be appointed by a popularly elected federal President) , 
that this federal President was only a sort of Kaiserersatz 
or substitute-for-an-emperor, and performed the functions 
of a mere writing machme , that the parhamentary system 
of government was mtroduced without the party pohtical 
background essential for its successful operation existing 
m advance , that fundamental rights were out of date and 
parliamentarism already under a cloud by 1919 , and that 
“ it is a wonder that the Weimar constitution lasted 
fourteen years”, but, even if such latter-day criticisms 
are thought to be unjust and extreme, it must at least 
be conceded that Germany could hardly have chosen a 
more difficult time for a radical experiment m pure 
democracy than the years between 1919 and 1933.^“' 
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THE BECOMING OP “ NATIONS YET TO BE ” 

It cannot be doubted that when Sir J ohn Seeley discussed 
“ the Expansion of England ” in the year 1883, and 
looked for the future of the British empno less “ within 
the narrow confines of the mother country ” than “ in 
the destinies of nations yet to be ”, he envisaged a far 
greater mcreaae in population and development in these 
nations yet to be than the last fifty years have produced. 
By analogy with Britain’s own development, and the even 
more phenomenal advances of Germany and the United 
States, m the half century before he wrote, the future must 
have seemed very much in the hands of such lands as 
Canada (recently and successfully federated), Australia 
(whose states were beginmng to feel their way toward a 
similar federation) and other though less extensive 
dominions, such as New Zealand and Newfoundland, that 
had been colonized by British settlers and had adopted 
the mstitutions of the mother country The surprise of 
Sir John Seeley (he died in 1896) would indeed have been 
great if he could have learned that by the year 1938 the 
combined populations of the self-governmg dommions of 
the British Commonwealth of Nations did not exceed 
thirty milhon people (even including with Canada, 
Australia and New Zealand, the new domimon of Southern 
Rhodesia, the demoted dommion of Newfoundland, the 
uncertain domimon of Eire, and aU the African, Indian, 
Afrikander and British mhabitants of the Union of South 
Africa), whereas that of England, Scotland, Wales and 
Northern Ireland, despite a very considerable slowmg up 
in the rate of morease, was over forty-six miUion, and 
that of Greater London alone more than the whole of 
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Australia’s, more than the whole of South Africa’s and 
very nearly equal to Canada’s ten milhon But the 
criterion for the interest of a constitutional system 
cannot, of course, he population alone, 
otherwise the London County Council would in popota- 
receive more attention than the government 
of the Commonwealth of Austraha, and 
Nigeria with its twenty miUion people twice as much as 
Canada, while the U S.S R , India and China between 
them would fill half this volume Though the rate of 
development of Canada and Austraha, New Zealand and 
South Africa, in population and aU that the rapid fillin g 
of empty spaces can bring, may have disappointed those 
who expected phenomenal growth, their constitutional 
development has brought no corresponding disappomt- 
ment to the student of government, and these British 
domimons, though more particularly the first three, have 
provided, up to the present, the most promising examples 
in the whole world of the transplantation of specific 
libertarian institutions from their original habitat to a 
new and distant environment Admittedly with the soil 
better prepared and the pohtioal climate more suitable, 
they have taken root far more strong^ and with far less 
distortion than did the adoption of these same institutions 
in Latin America early m the nmeteenth century and in 
parts of central and eastern Europe early in the twentieth. 
The constitutional lustory of the British dommions alone 
comes near to approaching the record of the Umted States 
of America, where a constitutional system designed for 
four milhon people hving mainly m thirteen states on the 
Atlantic seaboard, was stretched without brealcing (though 
not without a certain amount of bending) right across a 
continent to apply to a hundred and thirty milhon people 
in forty -eight states, and then beyond the seas to terri- 
tories as scattered as Alaska, Hawaii and Puerto Rico, 
and, potentially, further still to the Commonwealth of 
the Phihppmes. 
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TWO MAJOU 
OONSTITTJ- 
TIONAL 
TRENDS 


The two major constitutional trends characteristic of 
the British imperial system as a whole have been the 
evolution of status of the individual colonies 
fiom complete military dependency to com- 
pletely self-governing nationhood, and the 
forging of links of voluntary association 
to counteract the disintegrating consequences of the first 
process, and these, while they cannot be examined here 
in detail, have exerted continuous influence (the first, ever 
since the loss of the thirteen American colonies preceded a 
revision of oolomal policy, and the second, ever since the 
effects of this revision began to be felt m the early eighteen 
seventies) upon the separate constitutional system of the 
various domimons of the British crown. The purely 
inihtary dependency (such as are Gibraltar and Hong 
Kong today) and the crown colony with some degree of 
representative but none of responsible government (as 
are Jamaica and Bermuda today), examples of which 
make up the vast majority of British territories, must 
also be neglected, and attention must be reserved for the 
few regions which have reached the stage of becoming 
self-governing dominions (with parhamentary systems of 
government and ministries fully responsible to the 
people’s representatives, such as is Southern Rhodesia 
today), and those which have reached the further stage 
of virtually mdependent nationhood (autonomous com- 
munities owmg allegiance to the British crown, but 
admitting no reserved powers, recogmzing no authority 
in the British Parliament and havmg an international 
existence and entity separate from that of the mother 
country, such as are Canada, Austraha, New Zealand 
and South Africa today) Naturally the divisions 
between these four classes are not clear 
cut , there are gradations from military 
dependencies (where the governor has as 
much and as complete authority under the 
crown as a captain has over his ship wlnle at sea) to 


nrotni 

aOVERN- 
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croMTi colonies , tlirough the various types of crown colony, 
including those which (lilce Ceylon) hover on the edge 
of being self-governing dominions, to dominion proper, 
and even beyond these, through those virtually inde- 
pendent nations which (hke New Zealand) do not exercise 
their right to send diplomatic representatives to foreign 
countries and those (like Canada) which do, to Eire (who 
stands with one log in and one leg out of the British 
system and herself manages to puU both of them at one 
and the same time, so that to what extent she is in and 
to what extent she is out at any given moment it is 
difficult to say — which suits all concerned) 

Though every stage and every variety of intermediate 
position can be discovered, it was until qiute recently 
beheved that the whole system was evolvmg slowly hut 
steadily from one stage to another, and that even where 
the possibihty of any material advance m the direction 
of self-government and autonomous nationahty was pre- 
cluded by special considerations, retrogression was im- 
possible, especially at the more advanced stages The 
evolutionary principle at work in the British 
imperial system with a group oi fully ex- tionahy 
pressionist states, hnlced together simply by 
community of interest and a formal con- 
nection through the crown, as the goal, was indeed the 
pride of those who sought to square the hbertarian ideal 
with the realities of empue, but this optimism (already 
shaken by the failure of experiments in semi-autonomy 
in Malta and Ceylon and the bad reception of dyarchy in 
India) was cruelly undermmed in 1933, when the island 
of Newfoundland, “ England’s oldest colony ” (whose 
quarter million inhabitants were of British extraction, 
and whose claim to the huge territory of Labrador as 
against Canada’s had recently been allowed by the Judicial 
Committee of the British Privy Council), was bereft by 
act of Parliament of her domimon status, of her responsible 
government and even of her representative mstitutions. 
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after a Royal Commission had uncovered in Newfoundland 
“ a process of deterioration which has reached almost 
unbelievable extremes ” and had recommended that the 
rule of the island should be placed entirely in the hands 
of the Governor and an appointed commission until the 
appalling political and economic state of affairs found 
there should have ceased to exist, The proud process 
which had started with Pitt’s Canada Act of 1791, had 
culminated in the Statute of Westminster of 1931, and 
had been punctuated by a senes of momentous state 
papers, from the Dm'ham Report of 1839 to the Simon 
Report of 1930, came to a starthng anti-climax in the 
court-martial severity of the Amulree Report of 1933, 
S'^d tlio roduction to the ranks implemented 
aioN- IN NEW- by the Newfoundland Act of the same year 
BOTODLANB Though the Union of South Africa’s use of 
the freedom of her present status in her treatment of her 
“native ’’ and “ coloured ” citizens has also aroused some 
shaking of heads, the optimist of empire can still prefer 
to regard the case of Newfoundland as the exception 
which proves the rule, or (even more charitably) as the 
result of “ the overwhelmmg difficulty of the challenge 
presented by nature and history, rather than the degenera- 
tion of political life ” A Newfoundlander, gazing upon 
the rums of the Statute of Westminster, might peevishly 
oomplam that his country had been made an example of, 
had been singled out thus to be the Poplar of the British 
Commonwealth, because, hlie Poplar, she had no powerful 
friends at court and was not in a position to make things 
micomfortable for anybody but herself , he might even 
wonder aloud, if he dared, what Lord Amulree and his 
colleagues, equally untrammelled and unprejudiced, would 
have put mto a report on the political and economic 
situation in the six counties of Northern Ireland m the 
year 1933 

Though an unfeehng ahen has pictured “ Seven httle 
Commonwealths in an awful fix A Royal Commission 
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looked at one — and then there were six”, the catastrophic 
analogy with the ten little nigger hoys is at least pre- 
mature, and, constitutionally considered, Newfoundland 
(with the exception of the new dominion, Southern 
Eihodesia) was the least significant and complex of them 
aU in its development Newfoundland received repre- 
sentative institutions m 1 832 and responsible ooNaiiTtr- 
government m 1866, and had progressed to tional 
self-govermng dominion status, with fuU ndwiound- 
membership of the Imperial Conference, 
full participation in the advantages of the Statute of 
Westminster, but without separate membership of the 
League of Nations and without separate diplomatic 
representation in any foreign country, before the ddbdcle 
of 1933 With only a quarter of a million inhabitants, 
mostly confined to coastal settlements, Newfoundland 
adopted a strictly centralized form of government, with 
a small bicameral legislature, modelled in a simplified 
form upon that of England She had resisted the oppor- 
tunity to jom the Canadian federation when and soon 
after it was formed, and more latterly Canada had 
resisted her entry, though as a Canadian provmce she 
might have had a happier fate and may still have a 
promising future The exploitation of Labrador, to 
which Newfoundland has won the legal title without 
having the means to take advantage of it, may yet cause 
the missing constitutional bridge to be built between the 
first colony and the first domimon 

Pitt’s Canada Act of 1791, dividing the colony into 
two separate parts and givmg representative government 
m the shape of an elected legislature to each, was doubly 
a frmt of the American revolution, for the loss of the 
thirteen colonies saw the beginnmgs of a new colonial 
pohcy, and the entry of thousands of United Empire 
Loyalists mto Canada provided for the first time a large 
British element in what are now Ontario and the Maritime 
Provmces to supplement and to counterbalance the 
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French inhabitants of Quebec Now the settlers, both 
Frencli and British, had representative institutions for 
the fii'st time (the French in Canada thus receiving a 
modern form of government at the very moment when 
France’s own first modern form of government, the 
constitution of 1791, was going mto force To what 
extent Pitt and his advisers regarded the act of 1791 as 
calculated to reconcile the French in Canada to British 
rule, and to prevent them from yearning after that of 
CANADA revolutionary Franco, is a nice pomt) For 

I'BOM PITT almost half a century Canada was ruled as 
TO ELGIN crown colonies mider the act of 1791, 

but unrest in both, culminating in the rebellions of 1837, 
produced Lord Durham’s famous report, which is rightly 
regarded as the foundation stone of the hbertarian 
commonwealth which Britain has been seelung to develop 
out of a selected part of her empire dming the last hundred 
years The Dmham Report led to a reunion of the two 
colonies mto one, and ultimately (under the governorship 
of Lord Elgin a decade later) to cabinet government with 
responsibility to the elected legislature. 

The right of Canada to be the arbiter of her own 
domestic affairs was slowly won In 1869 fiscal inde- 
pendence was secured, and Canada began to take the 
path of tariff protection just when Britain was firmly on 
the path of free trade The reunion of 1840 had been in 
a way a retrograde step dictated by pohtics of empire 
rather than by regard for the best constitutional interests 
of Canada as a whole, and some form of federation was 
already overdue when the British North America Act of 
1867 set up the federal Domi ni on of Canada, with Quebec, 
Ontario, and the maritime colomes (excludmg Newfound- 
land, who negotiated with the others, but did not finally 
]om with them) as its member-pro vmces, and the vast 
undeveloped western and northern lands as potential 
provinces This first “ dommion ” constitution, itself 
part of the backwash of the American civil war and the 
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world criais of federalism thereby engendered, and itself 
as profotmdly influenced by American as by British con- 
stitutional developments, has since served as a model for 
both constitutional and political changes in other parts 
of the British empire, and to some extent elsewhere. 
The act of 1867 has remained m force for 

, , VBDHIIATION' 

over seventy years, and could now only be and 
amended by Canada herself, and Canada 
has gradually clothed herself with nearly aU 
the other attributes of complete mternal and external 
sovereignty She has had separate land and sea forces 
of her own smce 1911 , she was separately represented 
at the peace conference of 1919 and acquired individual 
membership of the League of Nations ; she successfully 
established her right to mfluence the foreign pohcy of 
Britain or to pursue a separate foreign pohcy, as she 
chose when she refused to adhere to the Locarno pact , 
since 1925 she has sent diplomatic representatives abroad 
on her own account Even without the Imperial Confer- 
ence declaration of 1926, the repeal of the Colomal Laws 
Vahdity Act or the Statute of Westminster of 1931, 
her destmies are now entirely in her own hands 

Austraha, of which settlement did not begm until 
nearly the end of the eighteenth century, had to wait 
un til 1842 for representative government, when the 
colony of New South Wales received a partially elected 
legislature, but responsible government was secured in 
all the Australian colonies (the remainder had meanwhile 
been orgamzed on the New South Wales model) before 
the end of the eighteen fifties, and they thenceforward 
controlled their own domestic affairs, though matters of 
imperial concern were “ reserved ” The Colonial Laws 
Vahdity Act of 1866, which restricted the apphcation of 
British laws m the colonies to those specifically incluchng 
them, gave these distant and isolated oolomes in Austraha 
even wider scope A movement in the early eighteen 
eighties for the creation of some sort of federation of 
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the ooloniea of New South Wales, Victoria, Queensland, 
SoutH Australia, and Tasmania (Western Australia also 
became a colony with its own responsible 
AxjsTKALiAN govomment m 1890) culminated after many 

COMMON- difficulties had been overcome (the inoen- 

wEAiTH danger from a near-by federal 

state of ever-mcreasmg importance which had existed 
for Canada, did not affect Australia) in the Australian 
Commonwealth Act of 1900 A stronger particularist 
feeling than that which animated the different parts of 
Canada in 1867 made of the Australian federation a more 
loosely bound system, so loose that many subsequent 
attempts have been made (as yet unsuccessfully) to bmd 
the Austrahan states more firmly together, but not loose 
enough for Western Australia, a majority of whose people 
have now declared m a popular referendum their desire 
to separate from the Commonwealth of Austraha though 
not from the British Commonwealth But Western 
Austraha has found, as did the Southern states in the 
American cml war, that it is not easy to contract out 
of a federal state, and the lack of sympathy for her 
demands shown both by the Commonwealth of Austraha 
and by Great Britain have so far thwarted this would-be 
piece of self-determination. But Austraha’s control, as a 
Commonwealth, of her own destiny, is as untrammelled 
as is Canada’s, though as yet she has not chosen to 
have her own diplomatic representation or to enter into 
separate treaty arrangements Her isolation, and her 
economic and population problems, have tended to 
make her a httle (but only a httle) less self-rehant than 
Canada. 

New Zealand differs from both Australia and Canada 
not only in having taken the path of unification rather 
than of federation in government, but m havmg been 
less anxious to assume the attributes of virtually mde- 
pendent sovereignty As early as 1862 her six widely 
separated settlements were each given elected councils 
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subordinate to one central New Zealand legislature 
Herein lay the seeds of federaHsna, but New Zealand 
was relatively a small country, and the oonsolida- 
remoteness of the separate colonies from 
one another was so much less a factor in ism in nhw 
the situation by 1876, that the system of 
autonomous provinces was abohshed m favour of a strictly 
unitary form of government, the provinces thenceforward 
bemg Icnown as counties. New Zealand’s great distance 
by sea from Austraha ruled out the possibihty of her 
becommg one of the member states of the Common- 
wealth in 1900, even had she shown any signs of thus 
sacrificing some of her mdividuality, and she has gone 
on alone to attam the status of a self-governing dominion 
■with separate membership of the League of Nations, her 
million and a half people ohnging so tenaciously to their 
British traditions that they have been called “ more 
British than the British themselves 

South Africa’s constitutional development has been 
more catastrophic and less olear-out, and the result is 
somewhat different from that m the other three dominions. 
Cape Colony received responsible government in 1872 and 
Natal (which had become a separate colony in 1866) in 
1893 Open hostihty between these British colomes and 
the two independent Boer repubhcs of the Orange River 
State and the Transvaal, mto which Great Britam herself 
was increasingly drawn after the Jameson Raid of 1896, 
culmmated in the South African War and the annexation 
of the two repubhcs as crown, colonies in 1902 The 
Liberal government which came mto power in Britam in 
1906 (some of its leadmg members had -violently opposed 
the war) almost immediately implemented the setting up 
of responsible government m the Orange River Colony 
and the Transvaal, and once they were equal in status 
and similar in governmental form to Cape Colony and 
Natal, the advantages of all four commg together in one 
general government were so ob'vious that the Union of 
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Souljh Africa was formed in 1909. The specific use of 
the word “ union ” instead of the more general 
ooNruOT AOT “ dominion ” or “ commonwealth ” was 
UNION IN Significant, for the four colonies did merge 
SOUTH aitbioa separate identities in the new union, to 

become provinces which, though they maintained all their 
old maohmery for governing themselves, did not constitu- 
tionally retain sufficient powers to make of the Umon a 
federal state The four former colonies were large and, 
by British colonial standards, populous, so they could 
not be so completely merged in one central organization 
as had been the six provinces of New Zealand which had 
become counties, but they accepted a far smaller degree 
of autonomy withm the Union than had the provinces of 
Canada in 1867, and an infinitely smaller degree than had 
the states of Australia in 1900 

In the Umon of South Africa, the earlier antagonisms 
of British and Afrilcander settlers have latterly tended to 
be damped down in view of the far greater problems 
presented by the place in the constitutional system of 
the Union of the “ coloured ” (mainly immigrants from 
India) and native African population The question of 
the representation of the natives, who so far have been 
„ „ allowed to vote only in the Cape Province, 

rKoBLBM IN is undoubtedly South Africa’s greatest 
sotras AVEioA oongtitutional hurdle for the future, and 
upon the manner of its solution depends not only her 
position in (or out of) the British Commonwealth, but 
her future as an expressionist state in the hbertarian 
tradition — if she chooses to contmue moulding her 
institutions in that shape. It must be remembered that 
the Hbertarian tradition is far less firmly entrenched by 
time, habit and environmental and ethnographical con- 
siderations m South Africa than m Canada, Austraha 
and New Zealand, and any deviation from it would 
therefore not be so unexpected (though it is by no means 
to be expected) there as in the other three dominions 
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mentioned Even the univers£d franchise (admittedly no 
longer the badge of a libertarian constitutional sy^em) 
though of long standmg in Canada, Australia and New 
Zealand, has not yet come m the Union of South Africa ; 
the vote for the House of Assembly and membership of 
both houses of the legislatm’e is stiU rigorously restricted 
to persons of European or white extraction, and was not 
extended to women until 1930, while the property and 
income qualifications for voters m the Cape and Natal 
were not removed until 1931. None of the four senators 
or of the twelve members of the Native Eepresentation 
Council to be directly elected by the native population 
under the Representation of Natives Act of 1936, can 
themselves he “ native ” or “ coloured The Union of 
South Africa is thus to all intents and purposes (and there 
is plenty of intent) an expressiomst state for persons of 
European or white extraction only, who constitute barely 
a quarter of the population of the Union. 

The possession of an executive responsible to the 
legislature bemg the core of the whole autonomous 
system within the British Commonwealth, the central 
legislative bodies have tended to predominate in the 
constitutions given to or adopted by the autonomous 
colonies and dommions (though the sovereignty of the 
legislature has for obvious reasons never been asserted, 
even m the unitary dominions) But in the working of 
these constitutions the cabinet and particularly the Prune 
Minister has usually tended to call the tune, by analogy 
with, though not as yet to the same extent as in Great 
Britam The “ presidential ” government of the United 
States was difficult to combine with the existence, as 
formal executive head, of a governor or governor general 
appointed by the crown (and actually selected by the 
British cabinet) and in the choice of whom the people 
(or their representatives) of the dominion concerned had 
until very recently no direct and very httle indirect 
influence , the “ parhamentary ” government of Prance 
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was theoretically far more possible ; but all the cards 
“ MiNismaniAi. were stacked in favour of the development 
govhbnmbnt” in the domimons of the “ ministerial ” 
BBiTisH government of Great Britain, and even in 

DOMINIONS federated states of Canada and Aus- 


traha, where the need for a more precise division of 
powers was essential, this division has been confined to 
the relationship between the central and state or pro- 
vincial governments, and not extended (as in the United 
States) to the different parts of the central government. 
Canadian and Aiistrahan federalism differ greatly, and in 
many ways the Austrahan variety is very similar to the 
type developed by the Umted States of America, but 
the retention of responsible ministerial government m 
both, with the Governor General a mere constitutional 
figurehead (acting in the Dommion or Commonwealth 
only as the king would act in the United Kingdom) pre- 
serves the family Idleness to the British prototype far 
more strikmgly than deviation m individual features 
serves to obscure it 


In Canada residual powers are left to the Doimnion 
government and not to the provinces, whereas Australia 
followed the United States m leaving them 
and to the separate states In consequence the 

pBDBBAiisM problems produced by mcreasmg complexity 
of government and by expanding social and 
economic needs have not been so acute as constitutional 
issues m Canada, for new activities to meet new situa- 
tions could more easily be embarked upon by the 
central government. Nevertheless, a cry for a formal 
increase in the power of the central authority and a 
corresponding decrease m that of the provinces has long 
been heard in Canada, and still persists The untram- 
melled admmistration of many social services entirely by 
the provincial authorities, though the Domimon exchequer 
may make substantial contributions toward the cost of 
such admmistration, or even pay for it completely, has 
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aroused much criticism, as when a Dominion cabmet 
minister went so far as to conclude that “ the essential 
task before us today is the restoration of unity ”, and 
the whole question of relations between the Dominion 
and the provinces is to be the subject of an enquiry by 
Royal Commission Australian federation, of more recent 
creation and far looser, has been the centre of bitter 
controversy from its very first years of existence. The 
attempt to brmg not only social admmistration but also 
the regulation of mdustry and commerce under the control 
of the Commonwealth government has been as vigorously 
and on the whole as successfully resisted as have been 
similar efforts in the United States of America The 
Australian states stand m the unassailable position of 
retailung direct connection with Great Britain through 
their governors, who are still (unlike the Canadian pro- 
vmcial heutenant governors, whose very title is a sub- 
ordmate one) appomted by the crown in the United 
Kingdom They are able to wave this unsevered umbiUcal 
cord in the face of the Commonwealth authority at Can- 
berra, while at the same time they continue to imbibe 
sustenance for their particularism through it from a 
somewhat embarrassed parent, who (as the case of the 
attempted secession of Western Austraha from the 
Commonwealth shows) has every reason for wishing to 
see the AustraUan federal authority strengthened instead 
of being weakened or reduced in its territorial scope. It 
is probable that only some major crisis, in the alleviation 
of which the Umted Kingdom would be either powerless 
or unwilhng to intervene, could bring anythmg more than 
a most gradual strengthening of the federal bond in 
Austraha The economic difficulties of recent years have 
not proved sufficient mcentive, and, indeed, have given 
some encouragement to particularist sentiment 

The general acceptance of bicameralism (except in the 
Australian state of Queensland and m most of the Canadian 
provmces) throughout the autonomous states of the 
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British Commonwealth has brought with it no desire 
to duplicate the British House of Lords, but in the 
federal dominions senates have been used, 
CHAMBERS US lu tile United States, to give direct 
australi'a’ repiesentation to the member-states or 
AND NEW provinces, as separate entities. In Canada 
ZEALAND houses give recognition to the federal 

principle in their systems of representation, but members 
of the lower house are elected for a term of years by the 
people, and members of the upper house are now nomi- 
nated for life by the Glovernor General (on the advice of 
the Dominion government) to represent the different 
provinces roughly on a population basis, Quebec having 
a fixed number of members and Quebec and Ontario an 
equal and fixed number of senators in each legislature. 
Australia, while electing her central House of Repre- 
sentatives on a basis of population, prescribes a minimum 
of five members for each of the original states of the 
Commonwealth, and her Senate gives exactly equal 
representation to all the states, six senators being elected 
in each, on a staggered basis, for six-year terms (half the 
Senate retirmg every three years, though a persistent 
deadlock between the two houses can lead to an entire 


dissolution of both). This popular election of the Senate 
gives it an authority m Austraha which has enabled it to 
challenge the lower house, whereas the Canadian Senate, 
which is nominated (with the effective choice of new 
senators in the hands of party leaders) plays an entirely 
subordmate part Because of its greater significance, 
the Australian Senate (which has often tended to be 
more radical in complexion than the other house) has 
been more vigorously attacked, and a unicameral system 
has been advocated in some quarters. Deadlocks between 
the two houses might have been more frequent in Australia 
if the constitution had not made such elaborate provision 
(such as double dissolution, joint session and popular 
referendum) for avoidmg and breaking them The Senate 
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m Australia has never acquired a prestige oomparahle to 
that of the United States Senate, but it is not hk^ly to 
disappear while the partioularism of the separate Aus- 
tralian states, of which it is one of the emblems, remains 
strong New Zealand, too, has had second chamber 
trouble, though its upper house (the Legislative Council) 
has not been required to serve any federal purpose. 
Nomination by the Governor General for hfe was changed 
to nomination for seven years m 1892 and to election m 
1914 More recently a new system of electing the upper 
house has been devised, with the country divided into four 
large constituencies and the prmciple of proportional 
representation apphed Here, as elsewhere, New Zealand 
has been most proUfio in detailed constitutional experi- 
ment. She has, nevertheless, remamed conservative 
concerning the general bases of her system, adopted in 
the latter half of the nineteenth centiuy and closely 
modelled upon the political mstitutions of Great Britam , 
but recent economic legislation and social plannmg in 
New Zealand have shown it possible for radical social and 
economic changes to be made without formally disturbing 
the traditional structure of the pohtioal system 

The constitutional history of Ireland durmg the last 
hundred years has been as different as possible from the 
relatively smooth developments m Canada, 

Australia, New Zealand and even South 
Africa, yet the Irish Free State set up in 
1921, with no reason whatsoever for seeing virtue in 
British governmental devices, bore close resemblance in 
constitutional structure to these dominions, and the 
constitution of Eire which succeeded the original Free 
State constitution on December 29, 1937, differs in 
details rather than m fundamentals from its predecessor 
As Mr De Valera himself declared in explaming his new 
constitutional proposals • “ The relationship between the 
history of a people and its laws is natural and inevitable ’ ’ , 
and “ Our people are a conservative people ” 
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The unhappy history of Ireland’s government, dragging 
on frbm the murky background of Poynmgs’ law right 
through the repressions of the seventeenth and eighteenth 
centuries (lit up momentarily by the legislative inde- 
pendence of 1782-1800), the abortive home rule schemes 
of the nmeteenth and the early twentieth centuries, the 
Easter rebeUion of 1916 and the troubles of 1920 and 
1921, found a term m the truce of exhaustion that was 
embodied in the Anglo-Irish treaty of 1921, after Ulster 
had accepted but southern Ireland had refused the 
Government of Ireland Act of 1920, which had partitioned 
Ireland into two separate colonies, each with its own 
autonomous and responsible government and each with 
its own separate but subordinate legislature. The treaty 
^ 1921 accordod to the Irish Free State 

raBATy OF (which would have covered the whole island 

1921 ' 

if Ulster had not chosen to contract out) the 
dominion status of Canada, and this already involved 
separate membership of the League of Nations and (less 
valued by the Irish) of the imperial conference. Withm 
the limitations thus prescribed (and certain practical 
conditions connected prmcipaUy with defence, land 
annuities and the national debt had to bo taken into 
account) the Irish Free State was actually free to choose 
her own form of government. She set about doing so 
with a methodical exammation of those of the world’s 
existing constitutions that might serve her 

, aONSXITUTION , _ , , , 

V/ OF THB tMSH as models, and produced in 1922 a umtary 
iS constitution ivith a bicameral legislature 

(both houses popularly elected, but the 
Senate to be chosen from a panel of persons drawn up by 
the legislature, or from former senators) and the defimte 
establishment of the principle of the responsibihty of 
ministers to the lower house of the legislature {Dml 
JJireann), of which ministers were permitted and indeed 
required to be members. The president of the 
council of mimsters was to be nominated by the Dail 
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Eireann Popular referendum (later deleted by con- 
stitutional amendment) could be resorted to at the 
request of either house in the event of disagreement, 
but if this procedure were not mvoked the Senate 
possessed only a suspensive veto over ordmary legis- 
lation and none at aU over money bills The consent of 
the crown, necessary for all laws, and given through the 
representative of the king m the Free State, would, it 
was understood, not be withheld (by analogy with 
Canada) from any bill that had fulfilled every other 
condition for its enactment. This constitution exhibited 
the tendency of other post-war constitutions to crystaUize 
m definite verbal form the usages and conventions which 
had grown up without specific legal molusion around 
earher constitutions, and as a libertarian constitution 
aroused very great interest on this count. It can be 
called a democratic, but hardly an ultra-democratic con- 
stitution like the German of 1919 , it was fuU of the 
well-tried expressionist machinery of the eighteenth and 
nmeteenth centuries, but contamed httle of the new- 
fangled constitutionalism of the twentieth. Its framers 
were severely restricted by the terms of the treaty, by 
the refusal of Ulster to have anythmg to do with the 
Free State because it was separated from the United 
Kmgdom and by the strong repubhcan movement m 
southern Ireland that also refused to have anythmg to 
do with it, but because it was not entirely mdependent 
of the British empire and Commonwealth It was 
remarkable in the circumstances that any constitution 
could be put into operation m the Free State, and even 
more remarkable that it could last for fifteen years. 
Before the co ming into power of the Fianna Fail party 
m 1932 the articles providing for popular referendum 
and mitiative had been elimmated from the 

constitution (m 1928), but from 1932 onwards altbbations, 

' ' 1932 1936 

the aspects of the constitution to which 

Fianna Fail had always objected were one by one 
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attacked The requirement regarding the oath of allegi- 
ance 'v^as removed by constitutional amendment in 1933 
(amendment being possible by ordinary legislative enact- 
ment at any time, following the removal of the machinery 
for popular referendum in 1928) , the Senate was abolished 
by another amendment in 1936, and the opportunity 
provided at the end of the same year by the abdication 
of ICing Edward VIII was used to pass laws eliminating 
the British crown and its representative entirely from 
the constitutional system of the Irish Free State, except 
for certam specified and temporary purposes connected 
with her membership of the British Commonwealth of 
Nations. The jurisdiction of the Judicial Committee of 
the Privy Council had meanwhile been repudiated, and 
m 1937 no representative was sent to the imperial con- 
ference m London. The constitution of 1922 had thus 
become by 1937 merely the shell of its former self, so a 
new draft constitution was presented to the Bail by the 
government, and after its acceptance with minor amend- 
ments by that body, was submitted to the people, a 
general election bemg held at the same time The new 
constitution received a substantial majority of popular 
votes and came mto force at the end of 1937 It puts 
mto more logical form the constitutional 
that had already developed by the 
end of 1936, its principal innovations bemg 
to change the name of Saorstat Eireann (the Irish Free 
State) to Eire (Ireland), to assume (and to make specific 
provision for) the eventual mclusion of the six counties 
of Northern Ireland in the new system, and to return to 
a bicameral legislature A President was to be elected 
for seven years to act as formal head of the state (to 
replace the representative of the British crown, whose 
position had become entirely anomalous through the 
developments of 1932-36), but his mdividual powers were 
to be purely nommal. No tendency was shown to set up 
“ presidential ” government, least of all the ultra-presi- 



OH. XXV 


"'Nations Yet To Be"" 


385 


dential form developed recently in Poland and elsewhere, 
and the choice as President of a distmgmshed literary 
figure, instead of a politician, has imderliaed this decision. 
The Bail Eireann remained the king-pin of the constitu- 
tional system , it stdl nominated the Prime Mimster ; 
ministers stiU remained strictly responsible to it and 
dependent upon the support of its majority , the new 
Senate would not be in a position to challenge the Bail. 
The Senate was now to mclude a proportion of nommated 
members, chosen by the Prime Minister, though the 
majority were stiU to be popularly elected, but from 
diSerent panels representing educational, agricultural, 
labour,’ industrial and pubhc administrative interests 
respectively BiUa beheved by the Senate or the President 
to be contrary to the provisions of the constitution could 
be referred to the Supreme Court for its opinion, while 
machmery for referrmg biUa to popular referendum was 
restored to the constitution. A much more elaborate 
enumeration of fundamental rights replaced the some- 
what sketchy opemng articles of the earlier constitution, 
“ the family ”, “ education ”, “ religion ” and “ private 
property ” bemg covered with special] thoroughness. The 
constitution was to be amended only by the procedure of 
acceptance of the proposed amendment by the legislature 
and afterwards by the people in a referendum The 
family Idleness to the other leading constitutions of the 
British commonwealth is thus stdl preserved to a certam 
extent m Eire, even though she has stepped outside the 
famdy circle 
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Affirmative Constitutions — ■ The Categorical State 

The impetus of the Fiench Bevolution, emphasized by the conse- 
quences of the American Revolution, made of the democratic 
interpretation of government the leading influence in moulding 
the constitutions of the world The libertarian tradition, dating 
bach many centuries in ceitain countries, but driven under- 
ground almost everywhere in the sixteenth and seventeenth 
centuries, revived under this democratic stimulus to produce 
the expressionist state as the supreme political achievement of 
the eighteenth and nineteenth centuries, a form of government 
made of, for and by the people as a whole to an extent never 
before achieved 

The reconstruction of the map and of many of the constitu- 
tions of the world after 1918 doubled the number of truly 
expressionist states Disregarding the failure of democratic 
institutions in the countries of Latin America lacking a liber- 
tarian tradition, most of the oppressed and submerged peoples of 
central and eastern Europe adopted ultra-democratic constitutions 
as symbols of their liberation But, ominously for the future of 
democracy as an all-conquering force, it was in this hour of 
triumph rejected by the very country, Russia, where for decades 
it had been regarded as most urgently needed, and whose reception 
of it might have given some reality to the idea of a world safe for 
democracy Russia received instead a form of government with 
an economic and not a political basis, and its organization 
pointed to the leading defect, from the point of view of the people it 
purported to make sovereign, of the democratic state — it had come 
to treat the vote as an end and not as a means, and while protect- 
ing its inhabitant in his person, his conscience and his property, 
against arbitrary treatment, it did not match his rights as a citizen 
by corresponding rights as a producer and as a consumer. Man 
had been recognized as a political but not as an economic animal. 
With very few exceptions his organizations on a producer or 
consumer basis stood outside, and often against, that of the state 

With the violence of all great movements that have been too 
long pent up, the Russian Revolution rushed to the other extreme 
and outlawed the state in the interests of those forces it had itself 

38S 
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outlawed. All its proselytizing zeal caused only a temporary 
or partial outlawing of the state in its traditional form outside 
the Union of Soviet Republics into which Russia had been 
transformed, but the Russian example did produce two strong 
reactions in favour of a rehabilitation of the state as the force 
it was believed once to have been before the principle of national 
sovereignty had sapped its vigour and vitality. The state and 
the nation had gradually become coterminous as the nation- 
state, but the nation, in every sense, was made to come first in 
the combination, and the nation, in the expressionist state at 
least, meant the majority of its adult inhabitants expressing 
their will through demociatic machinery. In Russia, there was 
after the revolution an agglomeration of nations, but no state; 
and these nations and these peoples were invited to seek expression 
through machinery outside the previous experience of the state 

“ The state is not enough, therefore destroy and ignore it ” 
uxts one permissible attitude, but another was to expand and 
strengthen it The former was the soviet way and the latter 
the fascist. In 1919 Italy, whose political realization as such 
a half century earlier had been more than computed by new 
territorial gains, continued to feel herself thwarted as a nation- 
state, and particularly as a state which had assumed all the 
trappings of democracy without, apparently, reaping many of 
its advantages With all that flamboyance which distinguished 
the Italian from the Northern Renaissance four or five hundred 
years earlier, the state was re-founded, not on a democratic basis 
{though democratic forms were at first allowed to survive), not on 
a soviet basis, but on a basis that welded elements of both into a 
native authoritarian tradition, and produced, within five years 
of the appearance of the first, a second and an even more strident 
alternative to the hitherto prevailing trend in government. The 
two new alternatives, while professing to abhor each other, 
differed less than either differed from political democracy, and 
both chose to look upon the citizen as a worker rather than as a 
householder, to see a nation rather as a series of human hives 
than the statistical sum of its adult inhabitants But the one 
tolerated and indeed protected drones, whereas the other would 
give recognition and power only to the workers. 

Italia/n fascism, because it could be built up on the traditional 
bases of the state, and destroyed none of the existing economic or 
social classes within it, found ready imitators even where the 
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soviet example was most feared; and as country after countiy 
that had taken up democracy and adopted libo tarian institutions, 
began, for one reason oi another to find, like Italy, that things 
did not walk out as anticipated, the authoritarian state organized 
on a corporative basis became a commonly accepted form. 

A fourth alternative also existed — for the democracies to 
adapt themselves to new needs and to the demand for a more 
adequate recognition of the economic side of human organization 
through the creation of fresh governmental machinery. Most of 
the libertarian states, and notably France and Britain, contented 
themselves with piecemeal treatment of these problems, that same 
ad hoc procedure as had preceded the more systematic reform of 
British institutions in the nineteenth century, and time must 
show whether or not systematization, such as produced the com- 
plete reorganization of local government and the couits of laiu in 
nineteenth-century Britain, will emerge in time in the sphere of 
producer and consumer relationships {to each other and to the 
stak) to prevent in Britain (and in certain other libeitanan 
countries) a breakdown of confidence in existing machinery and 
in the progress of reform such as will produce acceptance of one 
or the other ready-made alternatives 

In two countries among the great powers more systematic 
treatment of the same symptoms has been attempted. Republican 
Germany included, in her new constitutional system of 1919, 
machinery (centering in the EieiohswirtsohaftBi’at) that aimed to 
fill the gap, and might conceivably have been developed to do so 
in circumstances less unpropitious, but when the new system did 
not work, the democratic state, together with its producer-organiza- 
tion (the consumer side was little considered), was overthrown in 
a mood of despair for a fresh panacea, rvhich, served up in Teutonic 
guise as the National Socialist state, many of the new ideas on 
government that the post-war period had produced, combined with 
some devices hoary in their antiquity, and tackled the problem of 
citizen, producer and consumer with all the ruthlessness and 
more than the ingenuity of the Russians and the Italians, though 
without the originality of either The fate of this variation on 
two alternatives has also to be awaited 

The United States of America, content with the piecemeal 
methods of the other democracies during a decade of unrivalled 
prosperity after her war of 1917-18, turned to less traditional 
machvnery when the great depression which began in 1930 
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'plunged her into her worst economic crisis and the first since the 
safety valve of the frontier had. completely ceased to exist With- 
out recourse to a new interpretation of the citizen or the adoption 
of a new system of representation based on economic categories, 
she nevertheless resorted to state-planning as thoroughgoing as 
that of Soviet Russia, and to the codification of producer, entre- 
preneur and consumer relationships of all kinds as minute as 
that of fascist Italy {and in both spheres her task was of necessity 
far more complicated, through her greater degree of industrializa- 
tion and her higher standards of life). In her case the new 
machinery had to be introduced into the gaps in her existing 
political system, which was regarded as basically immutable 
virtually by all concerned Much of this machinery has now 
dropped out, more has been ejected by the system itself, but 
enough remains yet to achieve a major transformation, 
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, THE RUSSIAN ALTERNATIVE— SOVIET AS NUCLEUS 

The Tsarist machinery of government in the Russian 
empire had shown itself to he so completely inadequate, 
even as the starting point of a libertarian regime, that 
the revolution of 1917 was able entirely to ignore it 
The traditionless Douma of the intelhgentsia was unable 
to step into the gap Kerenski was no more successful 
than Prmce Lvov m stabibzing a demo- 
cratio system, and the left wing social bolshhviks 
democrats, the bolshevist party led by rowus. 

Lenin, that seized power m October and November 1917, 
were able to prevent the scheduled constituent assembly 
from meeting. This procedure was exactly the opposite 
of that which was followed m Germany a httle over a 
year later, when the central council of soldiers and 
workers (modelled upon the orgamzation of soviets 
which were the basis of the bolshevist authority in 
Russia) meekly handed its power over to the new con- 
stituent assembly that was later to frame the Weimar 
constitution on the libertarian model. 

With the postponement (and eventual strangulation 
at birth in July 1918) of the Russian constituent assembly 
that had been expected to produce a democratic con- 
stitution of a more or less conventional type, the field 
was left clear for Lenin, a supremely able practitioner of 
revolution who had distilled from the writmgs of Karl 
Marx and from his own mterpretation of the course of 
history since Marx, a theory of government and a pro- 
gramme of action that involved rejeotmg all the hber- 
tarian and democratic machmery of the expressionist 
state in addition to the autocratic and repressive practices 
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of legitimist rdgimes, in favour of building up a new 
type of governmental organization, which should create 
an anti-state rather than a state He and 
sovmTs colleagues, while still relying on the 

existmg organization of their party for 
directive and executive purposes, made use, as the expres- 
sionist unit of their ’system, of the soviet, a spontaneously 
generated by-product of the revolution of 1906. The 
soviet (a council of workers or soldiers) was a simple cell 
admirably suited to their purposes, for out the mass of 
soviets could be evolved the most comphoated organisms 
required for the working out of their ideals To use the 
Communist party as the operating, and the congresses of 
soviets as the ratifying machinery of government was 
magnificent improvization. This parallelism, admittedly 
an expedient at the beginmng, has continued ever smce 
to be an essential and perhaps the most powerful feature 
of the constitutional system founded in Russia in 1917. 
The “ party Ime ” of development has, in addition, been 
the most powerful lead that revolutionary Russia has 
given to other countries Soviets sprang up like mush- 
rooms in a number of other lands durmg the years immedi- 
ately suoceedmg 1917, but everywhere outside (and m 
some places, such as Finland and the three Baltic states, 
inside) the former territories of the Tsar, they were as 
easily plucked out. ^The “ one-party state ”, on the other 
hand, has become (after bemg at first derided everywhere) 
a permanent attraction, even to those rdgimes otherwise 
most violently opposed to bolshevist ideas 
^TY^sTATB amiable Ataturk, of whom it has been 

said that his fine sense of justice inclined 
him toward trying everything and everybody at least 
once, had an opposition party created in order that the 
game of parhamentary government could be played 
accordmg to the estabhshed rules, only to retreat behind 
the one-party hne when, m his country as in many others, 
chaos rather than order seemed to emerge. The Bolshe- 
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viks in 1917 had enough, chaos on their hands to want at 
all costs to avoid producing more, and the one'-party 
state (even if they refused to call it a state, and it certainly 
did not look hke one to orthodox pohtical science) was 
their trump card It was a ruthless device but it worked, 
and against chaos , or alleged chaos m other lands a pohcy 
of “Clubs are trumps — no other suit allowed” has 
subsequently been found to work only too well To the 
state of one-party policies and no party politics the 
idea of “His Majesty’s Opposition” toward which His 
Majesty’s Government has not only to be tolerant but 
also polite (and whose leader receives an official salary), 
seems as outmoded and as unreal as those eighteenth- 
century battles in which one’s opponents were courteously 
invited to shoot first. Lenin and his followers thus 
released into the world in the one-party state an idea 
that has come to be the Le%1nnotiv of an un-Tolstoyan 
era of totahtarian war and equally totahtanan peace. 

If the structure of this new and mighty governmental 
machine of bolshevist Russia was composed of permuta- 
tions and combinations of soviets, and if the motive 
force was supphed by the organization of the Communist 
party, it stiU needed a purpose to justify the existence 
both of the machinery and of the power. The party was 
only a means to an end and the soviet was only a means 
to an end That end was not to be the hbertarian ex- 
pressiomsm of pohtical democracy, but was proclaimed 
to be the creation of a classless society in 
which men and women were to receive 
reward only for their own labours (but for 
aU of their labour) and in which “ he who does not work 
shall not eat ” This end was construed as involving 
the treatment of the citizen primarily as a consumer and 
as a producer (everybody was of necessity a consumer 
and was now, by compulsion, to be a producer as well) 
and only incidentally as a voter His vote derived only 
from his activity m production and consumption, or m 
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their co-ordination. His part in the government of Ids 
oountfy arose, therefore, in the course of his working life, 
and not as something entirely divorced from it for which 
he put on his Sunday suit He expressed himself and 
voted as a member of a trade union, of an artel (a co- 
operative of individual iiroducers) or of a collective farm ; 
he expressed himself and voted as a member of a con- 
sumer’s co-operative , he expressed himself and voted 
in his local soviet, which was organized on the basis of 
where lie worked and not (unless the two coincided) of 
where he lived ; he could, finally, if these outlets were 
not enough, and he wished to be a really 
“ active citizen ” as opposed to a “ mere 
inhabitant ”, seek admission to the Com- 
munist party and express himself and vote 
in the local branch (also based, usually, upon place of 
work). In any of these he might be chosen a delegate to 
a district or provincial or even to the central council or 
congress of soviets, of trade unions, of aitel, of collec- 
tives, of oo-operatives, or of the Communist party 
These organizations have been likened to a group of 
pyramids, each rising to the apex of a central congress 
(the soviet pyramid to the sharper pomt of a central 
executive comnuttee and a Council of People’s Com- 
missars, and the Communist party pyramid also to that 
of a central comnuttee and a poUtioal 
inner committee), and this is 
mdeed a useful if a somewhat generalized 
picture to leave in the mind, a group of great pyramids 
towering around and connected by subterranean passages 
to a sphmx whose face at the moment is that of the 
General Secretary of the Communist party. Its hostile 
critics call this system m its practical working “ the most 
ruthless dictatorship of modern times”, but more friendly 
ones sum it up as “ not a dictatorship but government 
by a whole series of committees” and caU it “multiform 
democracy It is certainly multiform. 
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If the multiformity of the admimstrative system of 
bolshevist Eussia made it difhcult at first to accept^ it as 
a state in any understood sense of that word, , 

the amorphous nature of its territorial agqlomcbba 
agglomeration only served to mcrease this 
difficulty. A number of piovinces in the western part of 
the Russian empne had broken away from it completely, 
with or soon after the advent of the revolution. After 
a period of unoertamty and war lastmg for several 
years, some of these (Finland, the three Baltic States, 
the former Russian Poland and Bessarabia) found them- 
selves definitely (and, it appears, permanently) outside 
the bolshevist sphere of mfluence, but others (the 
Ulrraine, White Russia and Transcaucasia, as weU as the 
remote trans-Oaspian regions south of the Aral Sea and 
Lake Balkash), while retaining their new national mde- 
pendence, found themselves, sooner or later, equally 
definitely and permanently inside it, and accepted the 
soviet structure, the classless society and the domination 
of the Commumst party mstead of violently rejecting 
them like Finland, Poland, Rumania, Esthonia, Latvia 
and Lithuania 

At the beginning, the original Russian Sociahst 
Federative Soviet Repubhc (comprising all the territories 
of the empue that did not break away, and covering 
roughly three-quarters of its area in 1914) was the only 
one directly under Bolshevik control, and had no definite 
constitutional connection with the mdependent soviet 
repubhos on its western and southern borders This 
R.S F S R. was something tangible to western eyes, even 
if its form was not famihar to political science, from the 
time it received a written constitution (based upon the 
principles enunciated in the “Declaration 
of Rights of the Labourmg and Exploited b e r s b 
P eoples ” which formed its first section) on Nuouans 
July 10, 1918, by resolution of the fifth AU-Rusaian Con- 
gress of Soviets. On the other hand, what is now known 
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as the Union of Soviet Socialist Republics (formed by a 
series of treaties and agreements between the R S.E.S.R , 
the Ukraine Soviet Republic, the White Russian Soviet 
Republic and the Transcaucasian Soviet Repubhc) did 
not come mto existence until 1922, and its first constitu- 
tion chd not come mto force until January 13, 1924, 
» within a few days of the death of Lemn 

AS ooNSTJM- In a way this was symbolic, for while the 

MATioN social and economic structure of the bol- 

shevist state was primarily Lemn’s own achievement, 
and was crystallized (to the extent that it could bo 
crystallized in a smgle document and at that early stage 
in the revolution) in the R S.F S R constitution of 1918, 
the national and federal structure was above aU the work 
of Stalin (who became, after Lenin’s death, and has 
remained, the leading figure in the bolshevist hierarchy) 
and was crystallized m the USSR, constitution of 1924, 
Both these constitutions have now been replaced by new 
fundamental laws, that of the R.S R S R in 1926 (to which 
have since been made piecemeal amendments from time 
to time) and that of the U S S R. m 1936, but their basic 
principles have not, it is claimed, been affected by these 
changes 

The regions originally outside the R S R.S.R., or 
subsequently separated from it, that now belong to the 
larger union of all soviet states formed out of territory 
formerly belongmg to the Russian empne, have adopted 
constitutions based upon similar principles, and these 
have been amended in step with the changes in the 
R.S R S.R. and the U S.S R But only the R S.R S R 
and the White Russian Soviet Republic bear the name 
“ Russian ” and the U.S S R itself, which carefully 
avoids that word in its title and in its pubhc documents, 

„„„„ is techmcally not a Russian state at all. 

“eussian” Without alteration to its constitution it 
STATU could accept a sovietized Poland, a soviet- 

ized Rumama, or even a sovietized Japan (examples are 
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taken from countries sharing a common frontier with the 
USSR., though the hat could iuclude the whole world) 
as a constituent repubhc of the Union Constitutionally 
its expansive possibihties are as great as were those of 
the federal union set up in the United States of America 
in 1787, and its achievements as a “ state-maker ” have, 
taking the shorter period of existence of the USSR, 
into account, hardly been less considerable The four 
constituent repubhcs of 1924 had, by 1936, become 
eleven, though the mcrease had all come, not from any 
territorial expansion, but from alteration m govern- 
mental status among various parts of the Soviet Union 
The Transcaspian region north of the Afghan and Persian 
borders where Bolshevik control was at first uncertain, 
was gradually orgamzed between 1924 and 1929 on the 
basis of complete national independence of the Russian 
Soviet Repubhc, but with membership of the U 8.S.R 
retamed, into three separate soviet repubhcs, the 
Turkoman, the Uzbek and the Tadzhdc, 
and then, in 1936, the revision of the con- oonstitotint 
stitution of the USSR provided an oppor- 
tunity for dividing the nationally heterogeneous Trans- 
caucasian Soviet Repubhc (which, as such, ceased to 
exist) into three separate soviet repubhcs, the Georgian, 
the Armenian and the Azerbaijan, stretching (in the 
order named) from the Black to the Caspian Sea Finally, 
the two autonomous regions of the R.S.F.S R lymg 
immediately to the north of the three Transcaspian soviet 
republics were now given their national mdependence 
by being separated from the R S.F S R. to become two 
constituent repubhcs of the U.S.SR., the large Kazak 
Soviet Republic and the smaller Kirghiz Soviet Repubhc 
along the Mongohan border. 

It 18 not improbable that other of the autonomous 
regions on the borders of the RSFSR may in the 
future become separated from it as constituent republics 
of the U S.S R , with the theoretical constitutional right 
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to secede from the Union (a right not accorded to mere 
autonomous regions), though Stalin has set his face 
against the idea of all autonomous regions 
different soviet republics being 
able to look forward to such an advance 
in status. For those of the autonomous regions (some- 
times called “ autonomous republics ” if within the 
R.S F.S R ) that are surrounded on all sides by U.S S.R. 
territory and not bordered at any point by a foreign state, 
the right of secession that promotion to be constituent 
republics might give them would, Stalin points out, be 
meanmgless, for “ they have nowhere to go if they secede 
from the U.S.S R For rather similar reasons it would 
be more difficult for Kentucky or Kansas to secede from 
the USA., than for Maine or Texas or California, were 
all given the equal constitutional right to do so, but the 
USA. has solved the problem by refusing to countenance 
the right of secession for any of them. In practice it is 
probable that any constituent republics of the USSR 
would find it quite as difficult permanently to secede from 
the Soviet Umon as did the eleven Southern States to 
secede from the American Union in 1861. 

The differences between the federal constitution of the 
USSR m its 1936 and in its original 1924 version, 
though important, are perhaps not as great as might 
have been expected in view of the enormous changes 
ns SB aoN- place m the Union during those 

sTiTUTioNs or twelve years. At the beginnmg of 1924 
1924 AND 1936 Economic Policy, a temporary 

dilution of pure sooiahsm with certain features of 
capitahsm, had not yet been abandoned, nor had Trot- 
sky’s idea of world revolution given way to Stahn’s 
“ sociahsm m one country In 1926 the first five-year 
plan, of large scale mdustriahzation and increase in 
production of every sort, was formulated, and m 1928 
put mto operation, to be succeeded by a second five-year 
plan in 1931 and by yet a third in 1936. The retreat from 
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world revolution and the advance of the era of planning 
were accompanied by a return to the international concert, 
with membership of the League of Nations and adhesion 
to the Kellogg Pact, and finally, m the sphere of foreign 
relations, the U S S R ’s series of pacts of non-aggression 
were supplemented by definite alliances with France and 
Czechoslovakia 

The population of the USSR had increased in the 
decade 1926-36 from 147 to nearly 166 million people 
The mdustrial population had risen from eight milhon in 
1922 to over twenty-five milhon, while compared with 
before the war nearly twice as large a percentage of the 
people (35 mstead of 20) hved m cities. Some of these 
changes were inevitably reflected m the new constitution 
of 1936, even though the basic organization of the soviets 
and the basic control of the Commumst party remained 
unimpaired. Many of the sohd achievements of the 
interve nin g period (such as the complete elimination of 
the private oapitahst, of the employer class 
m industry, and of the Kulak in agriculture) or thu 
made it possible to di'aft the 1936 document 
in more positive terms It could be made a 
statement of the type of government that had actually 
been evolved rather than a programme for the type that 
was desired It lacked the flamboyance, perhaps even 
some of the enthusiasm of its predecessor, and certamly 
some of its heterodoxy While Lemn had regarded the 
state as a device for enslavmg the people, and as a concept 
the remnants of which could be expected to wither away 
imder the soviet system, StaMn, m 1936, laughed at critics 
who tried to mamtam that the U.S S R was not a state 
but “ nothing more nor less than a strictly defined geo- 
graphical concept ” It IS true that the U S S.R. (or even 
the R S.F.S.R.) was m no sense a nation-state, for the 
Bolsheviks had “ divorced the state from nationahty 
and race ” so completely that foreigners living and work- 
ing in the U S.S.R. were allowed to vote and participate 
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in public affairs on a basis of complete equahty with 
nativ&j and the name of the Union, as has been seen, 
bore no national or racial label, but it 
BB^TATH™ 1936, unquestionably a state, with 

one foreign pohoy, one united army, one 
social system and one general type of government for aU 
its parts, though a high degree of autonomy in domestic 
affairs was enjoyed by many of these parts, especially the 
eleven constituent repubhcs 

Though the truly federal nature and objects of the 
U S.S E. are not generally questioned (the more closely 
consolidated Russian Repubho, though called “ feder- 
ated ” stands in a more doubtful position), there are, 
nevertheless, critics, who see m the “ great 
Russian Ohauvmism ” that Lenin is alleged 
to have attributed to Stalin, and m the purge 
of high officials in nearly aU the constituent 
republics, a menace to the U S.S R. as a federal union, 
and who anticipate for the future, instead of greater 
autonomy for its parts and an mcrease m the number of 
constituent republics, a new pohoy of consohdation, so that 
it may again become “Russia, one and indivisible 

The constitution of the U S S.R of 1936 declares the 
Union to be “a sooiahst state of workers and peasants ” 
(article 1) and its first section is devoted to 
defining “ The Structure of Society ” Pro- 
perty IS defined as that of the state, that of 
cooperative-collectives and that of indi- 
viduals, and while the last is allowed to exist and to be 
inherited, its permissible forms, origm and extent are 
carefully defined (article 10). Article 12 repeats the 
slogans “ He who does not work shall not eat ” and 
“ From each accordmg to his ability, to each accordmg 
to his work The second section of the constitution 
deals with “ the Structure of the State ”, article 13 naming 
the eleven soviet socialist repubhcs “ umted m voluntary 
umon ”, article 14 fisting under twenty -three headmgs 


THE 
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the spliere of action of tke central authority of the Union, 
and article 16 leaving residual powers in the hands of the 
separate republics ; article 16 requires that „ 
the constitution of each soviet republic stbuotubh of 
shall be drawn up “ in full conformity statu 
with the constitution of the U.S S.R.” , article 17 gives 
the right of secession to the constituent republics and 
article 18 guarantees the mtegrity of their territories , 
articles 19 and 20 declare the laws of the U.S.S R to he 
supreme m aU the repubhcs and as prevailing over the 
laws of the separate republics, while article 21 prescribes 
a common citizenship for all inhabitants of aU the parts 
of the U S S.R. The third section of the constitution 
deals with “ The Highest Organs of State Power ” and 
considerably simplifies the system of 1924. „ obqans 
T he “ AU-Umon Congress of Soviets ” of of statbs 
the earher system is replaced by a “ Supreme 
Soviet ”, meeting twice a year instead of 
once, and oonsistmg of two chambers with identical 
powers, elected directly, instead of one, elected mdirectly. 
They are known as the “ Soviet of the Union ” and the 
” Soviet of Nationahties The former is to represent 
the people as a whole, and the latter contains not only 
an equal number of delegates from each constituent 
repubhc, but also a smaller number from each autonomous 
repubhc, autonomous region, and recognized national 
region contained withm any constituent repubho. In 
joint session the two chambers elect aPrae- 
sidium of 36 members to exercise oertam ™^sii>rcrM 
carefully defined powers (article 49) on 
behalf of the Supreme Soviet between its sessions, but 
not to legislate. The shadow of recent developments in 
foreign pohoy falls across part of a clause (j ) of article 49 
(the last seventeen words were inserted at a late stage 
m the draft constitution) which says that the Praesidium 
may ” In the mtervals between sessions of the Supreme 
Soviet of the U.S.S.B., declare a state of war, m case 
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of an armed attack upon the U.S.S.R., or m case of the 
need of fuMlhng international treaty ohhgations of mutual 
defence agamst aggression The previous “ Council of 
Nationalities ” which had been part of the Central Execu- 
tive Committee of the U.S.S.E. (section four of the con- 
stitution of 1924) was suppressed, and generally the 
dehberate confusion of executive and legislative functions, 
that had been a characteristic of the earher constitution- 
making of the Bolsheviks, was avoided. 

No longer can it be said that between legislation and 
admimstration no line is drawn, though it has to be 
remembered that mstitutions are still regarded in the 
Soviet Union as existing primarily to carry out a policy, 
and thus they tend to be changed not only as policy is 
modified, but when and directly they do not appear to 
be aiding in the carrying out of that policy. The dead 
hand of constitutional forms that must be adhered to, 
POLIOIB 3 generally approved policies have to 

MOULD be modified or abandoned in so domg, such 

iiTSTiTUTioNs been the case in the United States 

on a number of occasions in recent years (notably with 
regard to the proposed prohibition of child labour through- 
out the Umon), has not been allowed, as yet, to hold 
developments m the U.S.S.R in its frozen grip The 
constitution of the U S.S R. (and this apphes to the 
other soviet constitutions) is not, though it has been put 
on paper, fixed or rigid in any way The idea of the 
state may now have been accepted less grudgingly than 
at first, but the state remams only a means to an end, 
and has not become an end in itself. Whatever may be 
thought of the particular ends that the Bolsheviks desire, 
it must at least be conceded that this view of pohtical 
institutions and of the state allows these ends to be 
pursued with great smgleness of purpose and tremendous 
vigour of expression Many other lands have, with vary- 
ing degrees of success, attempted to infuse a hire abihty 
to facfiitate a planned course (and to respond rapidly to 
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emergency changes of helm) mto then own mstitutions. 

The fourth section of the constitution of 1936 lays^own 
the broad hnes on which the government of the constituent 
repubhcs is to be founded A unicameral govmenicekt 
S upreme Soviet m each is, like that of the 
U S S R , to be elected for a period of four bispublios, 
years by dnect umversal secret ballot of all 
inhabitants over eighteen years of age, and is to elect its 
own Praesidium (article 61) and appoint as executive of 
the republic a Council of Peoples’ Commissars (article 63) 

The fifth section of the constitution, deahng with the 
organs of state administration of the USSR, defines the 
powers and composition of the AU-Union Council of Peoples’ 
Commissars Though the competence of this executive 
body IS wide, it is held (article 65) strictly accountable to 
the Supreme Soviet, or, when that body is not m session, 
to its Praesidium This clear recognition of the responsi- 
bility of a supreme executive to a supreme uxBouTma 
legislative body was not to be found m the ebsponsi- 
earhor constitution While the prevaihng i,BoisLA.TtrBa 
European trend between 1924 and 1936 
had been m the direction of makmg the executive more 
mdependent of the legislature, that m the U S S.R. thus 
appears to have been in the opposite direction. Aocordmg 
to the letter of the constitution at least, the system of 
1936 would appear to give the legislative body Imown as 
the Supreme Soviet both the first and the last word in 
the actual government of the U S.S.R , leaving to the 
Peoples’ Commissars the sphere (responsible execution 
and admmistration) between Theoretically at least, the 
Council of Peoples’ Commissars appears to stand well 
above the President’s cabmet but well below His Majesty’s 
government, but it no longer has the “ un hunted powers, 
subject to recall ” that the earlier commissars appear to 
have wielded with constitutional sanction One very 
significant change (already foreshadowed by piecemeal 


reorganization of that department) is the complete 

2r) 
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absorption of the functions of the State Political Depart- 
mentr (the O G P U.), a distmct organization under the 
constitution of 1924 (section IX), in the work of the Com- 
missariat of Home Aifaii-s Devolution of administrative 
functions to the constituent republics, while remaining, 
IS not so extensive as before, and a distinction is carefully 
drawn (articles 75 and 76) between All-Union Peoples’ 
Commissariats (including defence, foreign affairs, foreign 
trade, communications and heavy industry) which act 
directly in all parts of the U S.S R and Union-Republic 
Peoples’ Commissariats (including agriculture, finance, 
internal affairs, justice and health) which act in the 
mam only through lilm-named Peoples’ Commissariats of 
the constituent republics 

The sixth section deals with the organs of state adminis- 
tration of the constituent republics and provides a system 
of Union-Republic and Republic Peoples’ 
oBGANizATioN Comniissariats. The seventh section covers 
rowBB^^ the same field for the autonomous republics 
existing within certain of the constituent 
republics The eighth section deals with local organs of 
state power from territory {Krai) down to the smallest 
urban or rural locality, the village varying in organization 
m different parts of the Union 

The ninth section deals with the judicial system 
Members of the Supreme Court, and of all others m the 
judicial hierarchy, hold office for five years (except those of 
the People’s Courts where the period is three years) and 
are elected by the soviets in the areas over 
which they hold jurisdiction (the Supreme 
Court of theU S.S.R. by the Supreme Soviet 
of the USSR, the Supreme Courts of the constituent 
republics by their Supreme Soviets, and so on) The 
Supreme Court of the U S.S R. is “ charged with the 
supervision of the judicial activities of all the judicial 
organs of the USSR, and of the constituent repubhes ” 
(article 104) , judges are declared mdependent of all 
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other authorities m the state (article 112) and the practice 
of having peoples’ associate judges sitting in all tourts 
(an interesting procedure dating from the earhest days) 
IS to continue (article 103). The Attorney General of the 
USSR, receives his appointment from the Supreme 
Soviet for seven years, and himself appoints all state 
attornies for terms of five years, while the appomtment of 
district attormes by these state attornies require his con- 
firmation The whole hierarchy of state and district 
attornies " functions independently of any local organs 
whatsoever ” (article 117) 

Section ten outhnos the “ Basic Rights and Duties of 
Citizens ” and is much nearer in form to the ordmary 
libertarian type of declaration of rights than any of the 
more rhetorical statements of rights produced early in 
the revolution. As much had obviously happened to this 
revolution between 1918 and 1936 as happened to the 
French Revolution between 1789 and 1796, and again a 
declaration of the rights of man and of 

,, , ,,, T. 1 j nlQHM AUD 

the citizen (the Declaration of Rights Dtrinas m 
of the Labourmg and Exploited People ” Jgg® 
in which the Third Congress of Soviets 
expressed, on July 10, 1918, “ its absolute resolve to 
hberate mankind from the grip of capital and imperial- 
ism ”) gives place to a statement of the rights and the 
duties of “ the citizens of the U S 8.R.” alone Manldnd 
as a whole is not mentioned, but, significantly, “ the All- 
Union Communist Party [of Bolsheviks] ” is (article 126) 
Many of the crudities and punitive exclusions of the 
earher declaration are ehminated (for instance, article 123 
declares “ Equal rights for citizens of the USSR, irre- 
spective of their nationahty or race, in all spheres of 
economic, state, cultural, social and pohtical hfe, shall 
be an irrevocable law ”) but much of its ability to stir 
men’s souls has gone as well For better or for worse the 
avengmg angel has given way to the recording angel 

The revised electoral system outhned m the eleventh 
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section of the constitution has received the greatest atten- 
tion abroad as wel] as having been given the greatest amount 
of publicity in the U.S S.R. itself This is significant, for 
it is the place where the closest approximation to the 
accepted principles of the orthodox democratic state is 
to he found Like the declaration of rights, the electoral 
system has now become “ respectable ” if not yet entirely 
orthodox The principle of a universal 
franchise is really carried to its logical con- 
clusion All persons within the USSR at 
the time of an election (including people who are not 
citizens but who are engaged m work in the country) who 
have attamed the age of eighteen years, have the right to 
vote, certified imbeciles and persons disqualified as part 
of a court penalty alone excluded All the other disbarred 
classes of the earlier soviet franchise disappear (article 
136). Every citizen has one vote only and all voting is 
secret , elections of every sort are direct ; every deputy 
has the duty of reporting on his work to those who elect 
him, and he is at any time subject to recall by a decision 
of a majority of the electors in his district The system 
of nomination alone departs from the canons of this 
strict democratic orthodoxy, for (article 141) “ The right 
to nominate candidates shall be ensured to pubhc organiza- 
tions and societies of working people , Commu nis t party 
organizations , trade unions ; cooperatives ; organiza- 
tions of youth , cultural societies ” No haphazard 
agglomeration of a prescribed number of citizens can 
nommate, nor can electoral primaries (except any that 
may be organized ad hoc by and within the Communist 
party or other of the named groups) be run off. The filter 
of adoption by an apprqved organization has to be passed 
through by every candidate. In theory this might still 
produce quite a number of candidates in any given 
electoral district (for instance, the letter of the con- 
stitution would permit rehgious communities to put 
forward candidates), but in the first election held after 
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the new constitution came mto force, that of December 
12, 1937, m no constituency (for this traditional word 
may once again with propriety he used) was more than 
one candidate finally presented to the voters 

This state of affairs has been variously interpreted ' 
by some as evidence of the striking unanimity of sentiment 
that must and does animate a classless 
society from which the mock battles of 
capitahst pohtical parties have long been 
eradicated ; by others as the old authoritarian Adam at 
work agam, reducmg a theoretically free election to a 
controlled plebiscite and using the very methods that have 
been adopted more openly by avowed fascist regimes. 
Whatever may be thought of the alleged practical approxi- 
mation of soviet to fascist elections under the new con- 
stitution, it must at least be recognized that orthodox 
democratic practice is left behmd before article 141 is 
reached, and is well out of sight by the time elections 
come to be held But then, soviet democracy is not 
orthodox democracy, it is “ an mcomparably higher form 
of democracy ”, Certainly the greatest formal reproach 
levelled by democrats at the earher soviet system of 
voting, the disproportionate voting -power given to the 
urban population (one delegate for every 26,000 electors, 
whereas outside cities it was one for every 126,000 
inhabitants, which was roughly equivalent to givmg each 
urban elector two votes to each rural elector’s one) was 
removed in 1936, but how much this was done out of 
regard for democratic equahty and how much simply as 
a result of the reorganization of rural life, oombmed with 
an morease m the urban population to 36 per cent of that 
of the whole Union, and of mdustrial workers to twenty- 
five millions (or nearly threefold since 1921) is agam 
problematical. It was certainly not deemed safe for 
the revolution immediately to accord an overwhelming 
votmg majority to the vast though uncertam quantity 
of rural workers, any more than it was felt wise, even in 
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the cities, to let the directive control of the machinery 
of government out of the hands of members of the Com- 
munist party A completely equalitarian franchise, 
coming after nearly two decades of revolutionary govern- 
ment, can just as well be regarded as a sign of strength 
and consolidation as of inconsistency and backsliding. It 
depends on which end of the telescope is placed to the 
eye. 

The twelfth section, deaUng with the emblem, flag and 
capital of the USSR, and the thirteenth, prescribmg 
the procedure for amendment, complete the constitution 
of 1936. Amendment now becomes a somewhat harder 
process (indeed, the earlier constitution had 
or ooNSTiTu- been described as the most mobilo known to 
TioN MADE pohtical science), the familiar two-thirds 
majority m each chamber of the central 
legislature (the Supreme Soviet) being required, instead 
of a simple majority m the unicameral All-Umon Con- 
gress of Soviets Just as legislation has been made 
distinct from administrative acts, so now also constitu- 
tional amendment is made distinct from ordinary legisla- 
tion One wonders what Lenin would have commented 
on this circling of the Red square 

A not unfriendly critic commented on the draft con- 
stitution of 193S (from which the constitution of 1936 did 
not vary in essentials) that, to the extent of limiting 
party orgamzation to the Communist party “the regime, 
is to remain a dictatorship ”, but apart from that he sees 
m it “ an immense advance over past techmque ”, appears 

pleased that “ The legislature is made 
ooNsmU” ^ ^ 

TioNAii supreme over the executive ” and that 

there is “ limi tation at every pomt of 
executive discretion such as Russia has 
never known ”, rejoices that “ the place of the mdividual 
m the soviet scheme receives an emphasis and an import- 
ance he has not previously possessed ”, and in his mevit- 
able search for the abode of sovereign power, mchnes to 
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think it “ hlcely to reside in the Praesidium of the Supreme 
Soviet ” A tendency for the membership of the Trae- 
sidmm to include the leading figures in the central 
organization of the Commumst party has given practical 
underlining to its constitutional prommence, beside 
preserving a clear Imk between the new and the earlier 
system of government in the Soviet Union and its con- 
stituent parts 

Despite the continued existence of the Comintern, 
and an undoubted interest in furthering the cause of 
world revolution during the early years, the soviet 
soviet system of government has not been systum: 
extensively adopted, openly and under its 
own name, outside the lands of the former Russian 
empire. Both Hungary and Bavaria had short -hved 
soviet governments m 1919, and other parts of Germany, 
in addition to the Baltic States, Finland and Poland, 
contamed for a while strong pro -soviet elements, but 
neither there nor in any of the other states immediately 
bordering Soviet territory — Turkey, Iran, Afghanistan 
and Chma — did a soviet system come to matmity, with 
the single exception of that part of China (and it was a 
part changing m area and location from time to time) 
that remained under control of the Communists after the 
break-up of the Commumst-Kuommtang alhance in 1927 
Continually harried by the forces of Chiang Kai Shek, 
the leaders of this somewhat amorphous “ Soviet China ” 
seem nevertheless to have develo 2 Ded and maintained 
a soviet offshoot roughly similar m structure, though 
simplified, to the parent stem, and even to have carried 
it with them in their hand-baggage on their great trek 
from Kiangsi through Szechwan to Shensi in 1934. A 
“ First All-China Soviet Congress ” had, m 1931, adopted 
a set of fundamental laws for the Chinese 

SOVnST CHINA 

Soviet Republic, derived clearly from 

Russian soviet models (even to the extent of orgamzing 

mdustrial life, though the area controlled was completely 
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devoid of industrial development), and even after the 
great' trek the Chinese soviets were almost exclusively 
soviets of peasants, who like those of Kiangsi, had first 
to be taught that a soviet was not a person called Su 
Wei Ai, but the unit of a new order of society News 
from Soviet China has not tended to figure prominently 
among its meagre exports, and the impressions of the 
few outside commentators who have ventured into its 
territories remain as yet uncorroborated, but whether 
approachmg it from the right or from the left, these 
commentators seem to have been struck by the smcerity 
of the experiment and to agree that, within a limited 
sphere and in skeleton form, a real and not a pseudo- 
soviet system has been set up To what extent the 
recent working agreement reported as having been made 
between the Chmese Communists and the Kuommtang 
for a common front against the Japanese may result 
either in dilution or alternatively in a wide extension of 
their principles, remains as yet, lilre so much else concern- 
ing Soviet Chma, a matter for somewhat unprofitable 
speculation . or for a reservation of judgement 

Whether ten days that shook the world and twenty-one 
years that have continued to shake one-sixth of it have 
produced, m the bolshevist reorganization of human life 
and human endeavour on the basis of soviet communism, 
a new civilization and a new species of 
government, is still under violent discussion 
An eminent British scholar with unimpeach- 
able conservative antecedents and an intimate knowledge 
of Tsarist Russia, observes that the old barriers and 
distinctions between those who govern and those who 
are governed have disappeared, an^ concludes that this 
new civilization has been created ; a British trade-union 
leader with neither, observes that wash-basins m the 
U.S S.R. tend to have no plugs and baths no overflow 
pipes, and concludes that it has not , a great American 
mdustrialist of fanatical laissez fatre mdividualism of out- 
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look IS able to co-operate wholeheartedly with this wholly 
sooiahzed economio system , an American social philoso- 
pher of a progressive turn of mind is able to regard it only 
as a primitive tyramiy The hne of paradoxes could be 
stretched out almost indefinitely, and, indeed, that is 
but natural concernmg something that in itself seems to 
many to be one of the greatest paradoxes in all history. 
Of those who have asked the question “ A new oivihza- 
tion ^ some have gone on to amend it by deletmg the 
mark of interrogation, but others have felt it necessary 
to remove the word “ new ” and repeat the question, i/" 
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Unlike imperial Russia, the kingdom of Italy possessed 
in 1914 a written constitution, a deniooratic rdgiim, 
libertarian institutions and a parliamentary system of 
government of the approved type, and although all but 
the first of those (and much of that) have now disappeared, 
the break with the past immediately following the march 
on Romo in October 1922, was neither catastrophic nor 
uncomprotmsing The Italian fascist state as it existed 
a decade and a half after the march on Rome had been 
built up gradually by a process of trial and 
error, with an empiricism of outlook that 
contrasts sharply with the doctrinal plan- 
ning of the Bolsheviks in Russia and of the National 
Socialists in Germany The Italian Fascist party has 
never possessed its own particular bible. No “ authori- 
tative interpretation ” has remained authoritative long 
It has no Das Kapital, no Me^n Kampf. Its plulosophy, 
in so far as it possesses one, is that of its Duce at any 
given moment, and it is characteristic of the first holder 
of that office that he has never felt himself bound by his 
previous utterances or actions An institution is aban- 
doned or modified as easily as a pohcy, and the change 
may reflect a complete reversal of attitude and of doctrine 
f No rdgime in history has been less doctrinaire 

No system of government which had been developed 
m Europe since the time of the first Napoleon depended 
so much, or continued so completely to 
depend upon the personality of its founder 
as Itahan fascism From the first its 
strength lay in his strength and its future came to be 
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identified closely with the state of health of his body 
and mind Commentators have united to shake” their 
heads over this salient characteristic of the r^gtme. “ The 
fascist system depends on a genius, and with his passage 
it must pass ”, writes one, while another is appalled at 
the sight of ” a twentieth century society whose future 
is so precarious ” But this government par excellence 
“ of man and not of the law ” has yet to be put tp its 
supreme test of stability, and here it is its past develop- 
ments and its present situation rather than its jiroblem- 
atical future that must pass under review. ' 

A system whose prmciples can constantly be questioi^ed 
even by its own supporters, but its Duce never, must 
inevitably revolve around what prompts the decisions of 
its final arbiter rather than around the structure of laws 
and decrees through which it has been elaborated. Like 
Nature and the mmd of its Duce and Capo del Qoveino, 
[the government of fascist Italy is in a state of perpetual 
flux, advanomg to new positions, receding from rash 
experiments, its machinery at one moment surging into' 
an overdrive, at the next grmding mto reverse, but never 
remaining in neutral The personal back- 

° 1 T 1 p BAOKGUlOtmD 

ground of the founder of the Italian fascist or this 
state IS as empiric and as dynamio as what 
he has created A left i^mg journalist who 
knew his Marx, edited a journal called La Lotta di Olasse 
(The Class Struggle), went to prison and into exile for 
his opinions in his early years, Bemto Mussolini crossed 
his first Rubicon when, in circumstances concermng 
which accusation and counter-accusation still fly, he 
abandoned the leading socialist newspaper AvanU, to 
found the anti-German interventionist Popolo D’ltaha 
at the end of 1914 That strong anti-nationahsm which 
had caused him to oppose Giolitti’s war with Turkey m 
1911 now turned to an equally vehement nationalism in 
Iwhich his Marxism was entirely submerged, though not 
'completely dissolved. Nationalist war was stfll seen as 
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the way to social revolution But while the very first 
fascist organizations, arising spontaneously to further the 
interventionist cause, were called “ groups for revolu- 
tionary action” (fasci di azwne i evoluzionaria) , Musso- 
lini’s own Fasci d% GomhatUmento (founded with 146 
members on March 23, 1919, at Milan) rejected the 
bolshevist theory and practice of revolution and opposed 
the Italian Socialist party (from winch Mussolini had 
been expelled m 1914), though he still called himself a 
revolutionary socialist The idea of national regeneration 
at the hands of an dlite that would rise out of the inert 
masses of the people, as the Arditt, had risen out of the 
ranks of the army during the war, came more and more 
to animate Mussolini and his “ bundles ” of disgruntled 
war veterans, returned to a land that was still fitter for 
heroes to die than to live in, and that had been robbed 
by its allies of what it considered to be a large part of 
its legitimate fruits of victory The syndicalism that 
animated his labour policy became strictly national in 
outlook, and gradually, in the period between 1919 and 
1922, he was able to place pontoons across his second 
Rubicon and to connect his proletarian war veterans of 
the Fasc% di Gomhattimento with the discontented middle 
class that the post-war epidemic of strilces and the 
occupation of factories by the workers had thoroughly 
alarmed and disgusted, with the aristocratic feeling that 
had long distrusted parliamentary institutions but now 
despised them as ineffective against such revolutionary 
and anti-capitalist disorders, and with the idealistic and 
flamboyant chauvmiam that had taken D’Annunzio and 
his group of adventurers to Fiume, to combine all these 
elements in the Italian Rascist party which recognized 
him as Duce and achieved the march on Rome m October 
1922. It was a motley army, and Rome was at first its 
only common objective Though its black shirts might 
be uniform, they were acoompamed by ties of many sorts 
"People were in the party for jobs, for revenge and for fun. 
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as well as for national regeneration, for efficient govern- 
ment and for a planned economy Its awkward squad- 
nsti, the figliting sub-groups that had carried on guerrilla 
warfare with every known weapon from the maohme-gun 
to the castor-oil bottle, had to be liquidated, if the party, 
in power, was to become associated with public order 
and decorum. This could not be done m a day. The way 
to the Palazzo Venezia had been hard for Benito Musso- 
hni, but the journey to and fro each day proved even 
harder Government and pohcy for a while remained 
entirely ad hoc. The elaboration of new institutions had 
to wait. 

It must be remembered that Mussohm’s ministry of 
October 1922 (the sixty-seventh smce 1848) contained 
only four fascists out of fourteen members, 
and that one member, even, of the dismissed 
Pacta cabinet, continued in office. It was 
not until 1926 that the now famihar unparliamentary 
dictatorship became defimtely estabhshed Mussohm had 
seized power with the connivance of the kmg of Italy 
(after which his erstwhile vehement repubhoanism was 
heard of no more) and he took the trouble to secure 
from the Italian parhament a regular vote of fiiU powers 
for a year, and, a little later, to persuade it to assent to 
its own dissolution and the holding of new elections 
before its fuU term had expired. Not until the begmning 
of 1926, when the ugly mcident of the Matteoti murder 
of 1924 had more than dissipated that appearance of 
general domestic support for the rdgime that had been 
inspu’ed by the national appeal of the strong-handed 
pohcy of the Corfu incident, did Mussohm (whose con- 
tempt for parliamentary institutions had long been un- 
disguised) announce himself prepared to maintain himself 
and the Fascist party in power by force if necessary If 
general popular support could not be secured, then the 
governing 4hte would dispense with it in the interests 
of the people themselves. Here was a new despotism, 
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professing great benevolence, but by its very terms of 
reference repudiating tlie political organization of the 
nation-state set up during the centmy following the 
French Revolution Mussolini’s speech of January 3, 
1926, made all this perfectly clear, and effectively burned 
the boats by which he had ciossed his second Rubicon 
The type of state produced by the American and 
French revolutionary stimulus was repudiated, but the 
state as such (in strong contrast to the bolshevist attitude 
in Russia) was not to be regarded as a waning phenomenon, 
but as something to be revivified and glorified, “ Every- 
thing within the state Nothing outside or against the 
state ”, cried Mussolini on May 26, 1927, showing how far 
he had come since writing in the Popolo d’ltaha on April 
6, 1920 , “ Down with the state in all its forms and 
incarnations The state of yesterday, of today and of 
tomorrow ”, and professing lus adherence to " the ever- 
consoling religion of anarchy ” But the state he had 
permitted to survive was not the state of struggling 
parties, changing leaders and popular control, it was a 
state that was identified with one dominant party, whose 
leader was also the unchanging head of the government 
of Italy, and to whom every party member, indeed every 
citizen, was to give unquestioning obedience If the 
bolshevist system m the USSR, and its constituent 
republics had tended to take on the character of a 
“ collective party dictatorship ” the fascist system m ) 
Italy was a “ personal party dictatorship ”, * 
for no one man, not even Lemn before 1924- 
or Stahn since 1927, has ever completely 
transcended the pmioiple of government by 
committee (small as the effective membership of the 
ruling committee may at times have been) on which the 
soviet system is based, but Mussohni has effectively kept 
that prmciple at arm’s length Even |ihe Fascist Grand 
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been told by the Capo del Oovemo that they too were to 
regard themselves as soldiers, subject only to his martial 
law and ready to receive marching orders at any moment 
Fascists existed only to toe the party line that he drew. 
Since the beginning of 1926 Mussohm has always made 
this abundantly clear A veiled dictatorship is as alien 
to him as is false modesty 

But, if in the interests of an omnipotent Hegelian 
state, a Nietzschean superman, aided by a Sorehan 
mythology and a Paretomc 4hte, pursues a MachiaveUian 
policy, he still cannot do without institutions, even if he 
can dispense with principles, especially if his state contama 
some forty million inhabitants. He can rule through the 
institutions he finds already in existence, he can adapt 
those to Ins own ends or he can abandon them altogether 

m favour of new ones Mussohm has created , . 

the fascist state in Italy by a combmation and 
of the second and the third alternatives 
The Statuto was left unrepealed, the monarchy, the Senate 
and the Chamber of Deputies contmued to exist, but 
alongside them appeared not only the complete hierarchy 
of the Fascist party, membership of which became 
necessary for the holding of any public ofhce, but also a 
reorganization of society on a pohtico-economio basis, in 
which the citizen and the producer were merged together 
as completely as the party and the state, and, finally, a 
co-ordinating body of the 4hte of the 4hte (the Fascist 
Grand Council) to act as a switchboard for the Duce and 
Capo del Qoverno in his task of controlling and keepmg m 
touch with the various parts of the system and of retammg 
“ everything within the state ” 

A constitutional commission was appointed m 1924 to 
refashion the Italian state on a new basis, but its report 
was not acted upon (and then only to the 
extent that the Duce chose) until the cor- 
porative system was set up in 1926-27. 

Meanwhile the more practical ad hoc measures weie adopted 
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of reforming the electoial law, in 1924, so that a working 
majoflty was assured to any party that could secure a 
bare majority of parliamentary seats (and this, after 
October 1922, could always be expected to be the Eascist 
party), and of passing a law, in 1926, declaring the head 
of the government to be responsible only to the king (a 
nominal responsibility to replace his previous actual 
responsibility to parliament, and a return to the letter 
of the Statuto of 1848 away from the libertarian spirit in 
"wich it had latterly been interpieted). By the beginning 
of 1926 laws had also been passed curbing the freedom 
of the press, curtailing civil and pohtical rights in certain 
circumstances, limiting the initiative of state officials and 
permittmg the government to issue “ judicial rulings 
The prerogatives of the executive and the legal powers 
ol the Prime Minister were now wide enough for all 
eventuahties The concentration of portfohos in the 
hands of the Prime Minister and the rajiid turnover in 
the personnel of the remaining members of the cabinet, 
were further signs of the impregnable position he had 
created for himself within the legal structure of the 
existing Italian state 

The years 1926 to 1928 saw the juridical creation of 
the new corporative system of representation and negotia- 
THM ooBPOBA- basod upon economic categories, to 

TivH STATB. replace entirely “ the he of universal demo- 
mooNoma cratic suffrage ” (as Mussolini called it in 

oATiaaoBiBs 1927), and also the legal recognition of a 
body (the Fascist Grand Council) that had existed extra- 
legally since 1923 to implement the position of the Fascist 
party as “ the incarnation of the state ” A new national 
type of syndicahsm was evolved, in which the rights of 
syndicates replaced those of individuals and the citizen 
was merged in the producer, though the state remamed 
ommpotent. The Charter of Labour of 1927 repudiated 
the theoretical equahty of aU citizens and classified the 
population in its new economic categories, which had 
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been defined by the trade union or syndical law of 
1926 and its implementing decree. Employera, and 
employees had their separate syndicates, each orgamzed 
nationally, in six different categories (later reduced to 
four), and intellectual workers who were their own masters 
were put m a special category Each of these thirteen 
(later nme) national confederations of syndicates had its 
general council. Workmg conditions and wages were to 
be settled by conferences between the employers’ and 
employees’ local federations or national federations of 
syndicates, with the state as final arbiter, and special 
courts were set up to deal with labour disputes Strikes 
and lock-outs were both absolutely prohibited All 
workers and employers had to contribute to then syndi- 
cates, whether active members or not, but to be active 
members they had also to be members of the Eascist 
party. A Ministry of Corporations was created to watch 
over the working of the system 

Tins new mdustrial organization was welded mto the 
state political machine by the electoral law of 1928 The 
general councils of the thirteen national 
confederations of syndicates were j ointly to m 28 

present eight hundred candidates for the 
Chamber of Deputies, and other selected pubhc bodies 
two hitndred The Fascist Grand Council was to select 
four hundred of these (though “ men distmgmshed in the 
Sciences, Letters, Ai'ts, Arms or Politics ” could be chosen 
ifom outside the list) for submission to the electorate 
voting in one nation-wide constituency for or against the 
whole unsplittable list by a plain “Yes” or “No”. Should 
the official hst be rejected, a new election was to be held 
with a fresh list, while additional lists could be submitted 
by groups of electors, but these two last provisions belong 
rather to the theory than to the practice of the fascist 
state “ My Fascist friends grm ”, reports Finer, “ when 
I ask them what would happen if competmg fists were 
presented Indeed, such a thmg is unthinkable.” This 

2b 
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machinery is rather like carrying an extra watch whose 
hands revolve anti-clockwise, m case the earth should 
reverse its direction of spin one fine night. 

The national electorate was adapted to this new system 
by being composed of male Italian citizens over twenty- 
miia NFw years of ago (or over eighteen if married 

NAraoNAi. men, or widowers jiossessmg children) who 
ELtooxoiiATia paid tlioir syndicate dues The general 

council of each of the thirteen national oonfoderations 
of syndicates was also empowered by the electoral law 
of 1928 to nominate one member for the Senate, but 
actual appointment still rested with the king, on the 
advice of the Capo del Ooverno Local elections and the 
old local elected bodies having entirely disappeared 
tliroughout Italy by the end of 1928 (the provincial 
prefect and the communal Podeata now administering 
local affairs as the appointees of the central government, 
to which alone they were responsible), there was no need 
to adapt these to the new scheme of representation 

A working structmn was now complete It could 
hardly be called a logical system, but it was one that 
suited the regime admirably The crown had permitted 
itself to be a fascist instrument from the first, the Senate 
had been rapidly transformed into a purely fascist body 
without radical change in its constitutional position being 
necessary, the Chamber of Deputies was now entirely 
composed of hand-picked fascist delegates and was reduced 
vh’tually to the mere ratification of the legislative decisions 
of the government (a law on parliamentary business, in 
1929, severely chpped the wings the Chamber had already 
long since ceased to use) A citizen could only vote if he 
fulfilled some recognized social function (the badge of 
which was membership of a syndicate) and could only 
be active in pohtics if he was a member of the Fascist 
party The Duce of the party was also the Prune Minister 
of the state, and the Fascist Grand Council further served 
to co-ordinate party and state, its functions including not 



on xxvn The Italian Alternative 423 

only supreme control (under the Duce) of the Fascist party, 
the appointment of the party’s highest officials, and the 
selection of the party list for election to the 

j T-> ^ IPASOIST 

Chamber of Deputies from the nommations gband 
submitted to it, but also, as a council of 
state, the right to be consulted on all questions of a 
constitutional nature, and to propose to the king the 
name of the new Capo del Oovemo whenever one should 
be needed Its personnel includes the leadmg members 
of the party and of the government, the heads of the 
corporative organizations, the presidents of the Senate 
and Chamber and Royal Academy of Italy, and the 
commander of the mihtia , “ Thus ”, concludes Fmer, 
“ the Grand Council stands at the very centre of the 
State and the Party It is linlced with the Council of 
Ministers, with the Chambers, with the Constitution, 
with the leaders of the Party and through them, with 
the fact that they have to follow the general policy laid 
down by the Grand Council, with aU the outlying agents 
of the Party in all its forms, propagandist, repressive and 
charitable,” 

Armed at last with an mstitutional orgamzation of the 
admimstration, co-ordmation and means of perpetuating 
the fascist state, its Duce and Capo del Ooverno could turn 
to fresh fields At the very beginnmg of 1929 came the 
Concordat with the Papacy and the recognition of the 
separate sovereignty of the Vatican City State, the 
greatest triumph of the regime smee its mception, followed 
by the lean years of the world depression during which, 
though “ the battle of the grain ” (the achievement of 
self-sufficiency m this important direction m normal 
years) was won, the “ battle of the hra ” was lost, and 
then by the acceptance of the imphcations of a more 
active foreign and colomal policy than had hitherto been 
adventured. Since 1929 the rigime has tended to leave 
alone the fundamentals of its institutional orgamzation 
in the midst of these wider preoccupations, though 
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detailed experiments and changes of some moment have 
been -carried out in the sphere of government The 
corporative system was crowned by the creation of a 
National Council of Corporations in 1930, presided over 
by the head of the government himself, and to meet 
periodically, a permanent central corporative committee 
THE NATIONAL facilitate the conception and execution 
oovNoiL AND of a plaimod economy for Italy and aim- 
TioN Off ing at a greater degree oi self-sufficiency 

coBroBATioNs Though it was hinted by Mussolini that this 
council might some day take the place of the obsolescent 
Chamber of Deputies (“ The Chamber of Deputies has 
never pleased mo ”, he said as late as 1933, by which 
time it had become as subservient as ho could ever 


wish it to be), yet the regular quinquennial plebiscite- 
election of a new Chamber was allowed to take place 
when it fell duo in 1934. It proved to be the last, for 
a new ” Chamber of Fasci and Corporations ” with a 
membership of 600 deputies has already replaced it. The 
corporate hierarchy was subjected to re-olassification in 
1934 when the “ old corporations ” (conforences between 
the employers’ and employees’ confederations) established 
in 1927 were replaced by the “ new corporations ” (twenty- 
two categories of productive activity, each embracing 
every process in one field of production ; for mstanoo, 
cereal production, paper and printmg, or the theatre) — 
in which, as far as possible, the mterosts of employers and 
employed are considered together and not separately, and 
the general welfare of the industries concerned above that 
of either, though still below that of the state, which, 
without ceasing to be final arbiter and director of all 
productive activity, nevertheless (perhaps driven by the 
very complexity of the new system) tends to recede 
ever so slightly into the background of the ordinary 
activities of the corporations and to experiment with the 
possibilities of remote control. 

When the Italian fascist state is looked at in per- 
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speotive it is not the establishment of a dictatorship or 
the personality of the Duce and Gavo dd 

^ ^ . -Il l ITAIIAK 

Governo that give it its special place m the rAsoiao? 
history of government , it is not the way ® ^bspeotivii: 
in wliich power was seized, existing institu- 
tions made use of, and policies pursued with open oppor- 
tunism , nor is it the strivmg for self-sufficiency and 
empire that are memorable. Many analogies, ancient 
and modern, can be found to all these aspects of Musso- 
Imi’s Italy The primary significance of the Italian fascist 
state lies m the fact that, at a moment when the world 
was growing distrustful of the machinery of political 
democracy as a means of achievmg the complicated 
politico-economic ends of modern society, yet recoihng 
from the holocaust of all the institutions and concepts 
with which it had growm famihar that the bolshevist 
revolution in Russia held out as a solution, it was offered 
kn the fascist reorganization of Italy a compromise 
between these two ideologies that, unlike many com- 
promises, appeared to be organizmg and directing human 
endeavour with all the vigour of the one and more than 
that of the other. Much of the fascist revolution was 
unique and Itahan in character, but much else had a 
wider significance to a troubled and chaotic world, 
particularly because it was presented less as the triumph 
of a deep-laid doctrme of social regeneration than of a 
spontaneous movement of social disgust and action 
Fascism spoke in words of one syllable and of primeval 
appeal. It treated man not as he might be but as he 
was Here at last was an “ ism ” without metaphysics. 

Fascism was the penultimate deviation from the 
traditional line of the democratic state for those who 
sliranlr from that ultimate deviation which ^ 
the soviet solution imphed Deviations of pbomisb and 
varying degrees had been made almost 
everywhere, from the organization of pohtical parties 
on a more and more economic basis and the appearance 
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of social “class” parties (as in Great ' Britain witli her 
Labour party), to the reform of roproseiitation to allow 
professions, trades and other economic and social forcos 
to be directly represented m legislative chambers (this 
idea, at least as old as Bonaparte’s constitution of 171)!), 
was adopted by the Irish Free 8tato in a inikl form in 
1922, some months before the march on Romo), and 
then to the establishment of economic councils or parlia- 
ments of industry alongside traditional political institu- 
tions (advocated by the Webbs and others for Britain, 
and actually attempted in the Gorman Weimar con- 
stitution of 1919). The Russians had jumped two stops 
onward from this to the abolition of political institutions 
altogether, in favour of a purely economic; organization of 
society based upon the doctrine of the rule of one class 
alone, the labouring and, hitherto, exploited masses, but 
the next step in the right order was the giving over ol 
political institutions entirely to an economically organized 
and socially representative state, which should dominate 
all classes but destroy none. Tins was what fascism did 
in Italy An authoritative tradition that the success of 
the ideas of the Dutch, English, American and French 
revolutions of the sixteenth, sevontoonth and oightoeuth 
centuries had caused to become almost oomplotoly sub- 
merged by the end of the mneteonth century, was now 
once again brought to the surface 

The collectivist trend m detailed legislation that had 
been discernible in many countries since the eighteen 
SHB GUNBRAL seve^ties, had long been bursting out of the 
ooLMOTivisT framework of political constitutions framed 
TBicND accordance with the ideas of eighteenth 

and earlier mneteenth century individualism. New 
government departments for specific economic and social 
purposes (health, agriculture, labour, mines, trade, 
transport) had to be created everywhere , Bismarckian 
Germany set the pace in the new governmental pater- 
nahsm, with its msurance and pensions schemes ; oven 
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tho right oi jiroporty waR not so sacrosanct as heretofore, 
when doatli duties were imposed, the unearned increment 
wa.s jniiiitively taxed, the mineral resoiu’ces under the 
soil were claimed by tlio state and compensation for 
land ox])roi)i’iatc(l by the state was not always given, 
d’he eom])ulsory socialization of industry was advocated, 
but nowhere outside the Soviet Union was it carried 
far, though tho Ciornian Weimar constitution provided 
maeluiiory to this end New jiohtico-econoimc theories 
of tho state emphasized this new trend when state 
Hooiahsm claimed that tho political state should control 
every jiliaso ot economic life, guild sociahsm advocated 
a devolution of ooonomic control and the retention of the 
central machinery of tho state for political purposes only, 
and .syndicalism demanded tho complete abolition of all 
jiolitical organs and their replacement by a pm'ely eco- 
nomic organization of human activities Guild socialism 
never advanced beyond a tentative stage, but state 
sociahsm and syndioalism both became formidable 
alternatives to the organization of the purely political 
expressionism of tho libertarian state. The great question 
was whether tho political organs of the state were capable, 
in any rociognizable modification of their existmg forms, 
of dealing with tho now collectivist activities of tho state, 
and, if they were not, whether new economic organs ooidd 
bo dovetailed into tho state alongside them without 
causing impossible friction A division of a still-vaunted 
Hoveroign power between, say, a political and an eoononuc 
parliament, was gonerally recoiled from. When tho 
opportunity for thoroughgoing reorgamza- 
tion was provided m Russia, new economic aoainst 
organs completely overwhelmed existing 
political organs (such as they were), the and bussia 
traditional political organs emerged pre- 
omiiiont in Germany after considerable hesitation (though 
a gesture in tho other direction was made), while in Italy 
tho corporative state was devised (though perhaps not 
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deliberately) as a compromiso between the two, produeod 
by a '"conjunction of clomenta of economic) RyndmaliMin 
and guild socialism with political nationalism of an 
intensive brand. 

Because tho inadequacies in tho oconomio aphero of 
the politically organized state came to bo realized to 
the full at a time when tho aoeoptod form of that state 
was a roprosentativo democracy based upon tho majority 
principle, with policies emerging from the conflicts of 
political parties, tho new politico-oconomically organized 
states sought to break away from this form, setting up 
in its place tho authoritarian rule of a 
TAMA^nuLM minority of “ active citizens ”, with repro- 
oir A minobitv sentation sjiringing from economic cato- 
gories, and tho oonilict of jiartioa entirely 
taboo Russia with her Oommunist party, 
her soviets and her categorical planning, and Italjr with 
her Fascist party, her syndicates and her corporate hier- 
arohy both oast entirely adrift from the domooratio 
tradition, and adopted machinery (in tho one to rejilaco 
and in the other to supplement that of tho political state) 
bearing many superlioial similarities, though animated 
by very different motivating forces. It was as much this 
reaction against democratic forms and ideas that they 
possessed in common, as their respective and widely 
differing conceptions of the proper ordering of society on 
an economic basis, that made thoix impact upon tho 
science and practice of government of primarj'^ significance, 
and where their influence has been in a common direction 
it has been correspondingly stronger than when they have 
pulled m opposite or at least in different directions. The 
authoritarian tendency that is discernible in both has 
sponsored a world- wide reaction against democracy, but 
by no means every government that has implemented 
such a reaction has proceeded either to the soviet or to 
the corporative extreme The compromise unplied in 
the latter has made it easier to apply it outside Italy 
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than has been the case with the former outside the 
Soviet Union and it has undoubtedly become the” most 
powerful alternative to political democracy that the 
world has produced since the general acceptance of that 
lorm. The degree of originality in the concept of the 
corporative state is of no great relevance beside the fact 
of its great appeal to rulers and peoples distracted by 
economic upheavals beyond either their control or their 
comprehension. The corporate clauses of D’Annunzio’s 
highly flavoured constitution for Frame of 1919 may 
have been the germs of Mussolini’s corporative state, ]ust 
'as the projects of Robert Owen may have been those 
of the soviet system, but it was the organization of all 
Italy and not merely of the Carnaro in the case of the 
one, and of the whole Soviet Union and not merely of 
New Harmony in that of the other, that gave them their 
worldwide significance and appeal The appeal of the 
Italian solution has tended to be wider perhaps because 
the terms of that solution were more vague, Its adoption 
implied the acceptance of a programme of action based 
iijion a conglomeration of somewhat miscellaneous prin- 
ciples, many of them deduced ex post facto from the 
results of successful opportunism The adoption of the 
soviet way, on the other hand, mvolved the digestion of 
a definite and recondite body of doctrine, not always 
easy to grasp and made harder by the complicated 
explanations and counter-explanations of some of its 
expositors, with few picturesque touches to ease the way, 
oven if something more solid and more fundamental was 
the reward Political democracy having exhibited its 
deficiencies, a dyspeptic world was presented with the 
dilemma of the patient who, having lost faith m the old 
family doctor, finds that the available alternatives seem 
to bo a veterinary surgeon who offers him a horse pill, 
and a fashionable quack who tells him to buy a new suit 
and a fast oar and go and find a nice place m the sun 
The benefits to Italy of sixteen years of fascist rule 
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are claimed by itH admirors aa .stuyondouH and by itH 
' detractors as dust and ashes Wliilo some 

point to the draining ot the maralios, the 
autostrada, dopolavojc, the battle of the 
grain, the Itex and the lloodlighting of 
the Goloasonni, others proler to dwell upon wage-cuts, 
capital levies, continued illiteracy, the failure to improve 
appreoiably a low standard of living, the continued exist- 
ence of the colony of abandoned oats in the Ji’orum of 
Trajan . and the Lijiari Islands Jt is all a matter of 
what matters most to a peison. For those who are happy 
so long as there are plenty of circuses and enough broad 
to keep body and soul together, and to whom the iin- 
aooustoined thrill of arriving on time makes them in- 
diflerent to where they are going, Italy must be a far 
pleasanter place in whioh to live now than it was in 1022, 
and such people may well constitute the greater part of 
her population. But whetlior it be good or evil, fascism 
is the moat significant thing in Italian history since the 
Risorgimanto, and perhaps more significant still in tlio 
history of the world 

The excitement which the successful establishment of 
the fascist dictatorship in Italy caused throughout the 
world can only be compared with the welcome given to 
the principle of legitimism a hundred years earlier by a 
world thoroughly scared and disturbed by the Jacobins. 
It was not long before this resurgenee of autocracy in the 
land of Rienzi, Mazzini . . . and Giolitti, showed the way 
to others. As early as 1923 anti-demoor atio movements 
attempted to seize power in two leading Huropean state, s, 
Germany and Spain, the first of which was a democracy 
in every sense of the term and the second of which was, 
on paper at least, a libertarian constitu- 
tional monarchy with many democratic 
features. The beer-hall Putsch of Hitler 
and Ludendorff m Munich was abortive, and 
Adolf Hitler went to prison to write the first volume of 
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Mein Kain])!, but in Spam General Prime de Rivera, 
Marquis oi Estella, became Prime Minister, and wfbb tbo 
machinery of government in Ins hands (and the connivance 
of the king) overthrew the constitution of 1876 and insti- 
tuted an authoritarian regime. More traditionahst, less 
constructive, much jnore crude and far less astute than 
Mussolini’s rule m Italy, Pruno de Rivera’s government 
of Spam had absolutely no popular appeal and made no 
very strong effort to put itself on a broader basis. It was 
an absolutist reaction against the demand that the im- 
j)hcations of a constitutional monarchy should be honoured 
in Spain Looking backwards rather than forward, it was 
not interested m creating a corporative state or indeed m 
improving the chronically inadequate economic organiza- 
tion of Si)ain in any way. It certainly built rQads^..the 
obsession of every dictator, but it did not raise the 
prestige of Spain in the world by one ]ot or tittle, and it 
reduced rather than improved the standard of livmg. 
Its stability suffered from Primo de Rivera’s vacillations 
as between a purely military and administrative diptator- 
ship, and one which should work behind a fapade of 
popular institutions His nominated parliament shocked 
the ultra-reactionary Iting by its liberalism, but satisfied 
no popular demands whatsoever, and he was dismissed 
(Tic had never sought to consolidate a personal dictator- 
ship) in 1930 The monarchy, having 
deserted this one last sincere attempt to m^abohy™ 
save it, survived barely a year longer, and 
m 1931 Spain’s second republic produced her sixth con- 
stitution since 1812 In the teeth of all authoritarian 
trends this was a democratic constitution in the liber- 
tarian tradition, though lacking most of the devices of 
direct democracy. Universal manhood and womanhood 
suffrage appeared in Spam for the first time ; the smgle- 
chamberod Oortes was virtually a sovereign body, though 
the President (whose powers were few, whose election was 
indirect and whose veto was merely suspensive) or the 



432 


VT IX 


Affirmative Constitutions 


Prime Minister (whoso ministry was oolloctivoly and 
legatlj' responsible to the Go7tes) could, in certain cire.nra- 
stanoes, demand its dissolution , no functional ropro- 
aontation was provided for, but a very largo moaauro of 
devolution was made possible in tJio (uisos of tlioso 
provinces which desired autonomous rdgiwes, for tlioy 
could adopt in their local statutes any powers not spiicilio- 
ally reserved to the central government, and both Cata- 
lonia and the Basque provinces took advantage of this 
arrangement. From tlio politico-economic point of view 
this was a middle-of-tho-way constitution, but ivhilo any 
recognition of the dictatorship of the proletariat was 
avoided in tlua “ democratic repubho of workors of all 
classes ”, the economic and social rigliiis and duties of 
the citizen stated in it wont far beyond the earlier typo 
of political declaration of rights, and sliowod the influonco 
of tlie Mexican constitution of 1917 and tho Gorman of 
1919. Ill otiior directions tho most striking 

DBMOaU/^TIO . , . , , „ ... , . , , 

fli>ANiait leatures ot the bpamsh constitution ot 1931 


complete vsocularizatioii of tho state 
and of education (“ Tho Spani.sh state has 
no official rchgion ”) and its recognition of the priiniiiiloa 
of international co-operation and arbitration (“ tSpain 
renounces war as an instrument of national policy”). 
The constitution was skeleton soliomo rather than a 


complete system of government and left a groat deal to 
be dealt with by implementing legislation, and while the 
government of the left which came into power in i^31 
achieved much (the reorganization of the army, the sot- 
ting up of schools, the reduction of working hours, tho 
provision of public works projects to reduce unemploy- 
ment, for instance), it had not been able to deal adequately 
wifh the basic problem of agrarian reform (whore opposi- 
tion frorn vested interests was fiercest) before the right 
opposition succeeded in formmg a coalition that won the 
election of 1933. The government of th e. right rem ained 
in^Offioe ui!ii;tg^6, respecting the lettm^oTlPe legal 



on. XXVII Variations on the Italian Alternative 433 

institutions of tlie now republic, but hardly interpreting 
them in the spirit of their^ frj^ers, and it was aBle to 
stonewall the bulk of the great programme of social and 
economic reorganization that had been framed in 1931 
DO long as this government of the right and centre 
was in power the forces of extreme reaction contented 
themselves with constitutional forms of agitation, but 
the parties of the left succeeded at last in presenting a 
united “ popular front ” m the elections of March ^lg^ 6, 
anci after a hotly and closely contested campaigp, 
managed to secure (despite the advantage possessed by 
the government of the right and centre of ordermg and 
supervising the elections) a clear majority (285 as against 
192 of the right and centre combmed,' moludmg the 
Catalan League) of the seats in the new OorteS) though 
(such were the vagaries of the “ weighted ” 
electoral system, which provided multi- and chaos 
mombored constituencies but' no ’ proper- 
tional representation or second ballot) the popular front 
only appears to have secured the barest majority (four 
and a half million as against four million, three hundred 
thousand) of all the votes cast in the country. Refusing 
to accept this constitutional defeat (indeed it was alleged 
to have been the result of trickery and intimidatidii and 
not a true representation of the feeling of the country) 
and fearing that the new government of the left coalition 
would how complete the reforms interrupted in 1933, the 
parties of the extreme rjg|jt.ffl gineered the armeS!^ rebellion 
of July 193^ the spasmodic _ successes of which produced 
a stalomafc that plunged Spam mto yet another of her 
interminable and savage civil wars, from the outcome of 
which (what and whenever that may be) a settled and 
constitutional form of government can hardly be expected 
to emerge for a long time to come, 

The crude and unimpressive absolutist reaction in 
Spain under Prime do Rivera could hardly be expected 
to find ready imitators, and even the far more subtle 
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and energetic dictatorship oi Mussolini and the P^aseist 
party in Italy was labouring through heavy weather 
winoh made the world seriously doubt its ability to survive 
muoli longer, until the stmiga of govormnont wore pulled 
tighter in 1920, and the coiistriiotion of the now institu- 
tions of the corporative state oinbarkod upon in 1^2(), 
It is thoroforo not without sigiiiiicancso that the year 
1920 was the lirst in which the now authoritarian trend 
appeared to bo making headway among the states of 
Europe outside Italy and Spam (the Ballcans, always a 
law — or lack of it — unto themselves, oxcoptod), Then 
came a minor deluge. First, P|lTOdski’8 coup in Poland 
in May 1920, resulted in a considerable strengthening of 
the executive and greatly weakened the power of the 
legislature in the state, thougli constitutional forms 
continued to bo observed ; then Portugal, 
having passed rapidly from crisis to crisis 
ever since the ropiibhcan and demoeratio 
constitution of 1911 had boon jiromulgated, saw a military 
clique under Mendez Cal)i^p_^(la8 force on May 30, I92(i, 
the dismissal ol a government possessing the conlidonoo 
of the legislature and the resignation of the regularly 
elected President of the republic (an ominous parallel 
with events in Poland). Cabecadas as Prime Minister 
having assumed (as the constitution of 1911 provided) 
the President’s powers pending the election of a fresh 
President, he dismissed the legislature (which, also under 
the constitution of 1911, chose the President of the 
republic) for an indefinite period, thus paving the way 
for decrees whereby General Carmona became provisional 
President (June 29 and December 26, 1^^) and conse- 
quently for the continued (and formally legal) concen- 
tration of all power in the state in the hands of himself 
and his clique A revision in 1928, by decree, of the 
machinery for electing the President of the republic 
(whereby he was to be chosen directly by popular 
plebiscite) made it possible for the provisional presidency 
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to bo ended and for Carmona to present himself to the 
people as candidate fof’^BK^egular presidency for term 
of live years. His election was a foregone conclusion, as 
also was his re-election in 1936, the personnel of the 
govorninont having been reshuffled in 1932 as a national 
idgime representing the Estado Novo, and the new con- 
stitution of March 19, 1933, issued But the nature and 
extent of the dictatorship were not fundamentally altered , 
the expected corporative state has still to come to fruition, 
though the constitution created a corporative assembly 
as well as a one-party legislature , the chief development 
has boon a tendency for Hr. Salazar (who became Prjme 
Minister, Minister for War and Foreign Affairs, as well as 
Minister of Finance, in 1936), to dominate the government, 
and for the regime's undisguised admiration for the 
methods of the more important fascist governments to 
weaken Portugal’s ideological (and to a smaller extent 
her economic) dependence upon the libertarian countries, 
and Great Britain in particular The Cabecadas-Carmona- 
Halazar executive diotatorslnp has given Portugal more 
than a decade of unwonted governmental stability, but 
as yet Portugal is a corporative state by profession rather 
than by achievement Whatever tendencies her govern- 
ment lias recently shown axipear to be in the Latin Ameri- 
can ratlior than in any European tradition 

Italy, Portugal, and, to a qualified extent, Poland and 
Lithuania, had all turned aiyay from the libertarian 
tradition to a more authoritarian solution 
of their governinental iiroblema before the aouNTun- 
ond of but the reaction made little 

more headway until the world depression which ushered 
in the nineteen thirties introduced a new factor which 
sent a further group of states (Latvia, Esthonia, Austria, 
Brazil, Greece, Bulgaria, Rumania, not to mention Ggj- 
many) headlong into the authoritarian fold. Indeed, the 
late nineteen twenties saw a fresh warmmg of hands 
around the fires of,^gj^lft«jfaey The Locarno-Stresemann 
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era of good feeling seemed to bo giving the Gorman 
Weimar republic at least an even chance ol permanent 
survival (the odds had always appeared to bo against it 
until then) , Groat Britain undorhiied the voluntary 
nature of her “ Commonwealth ” by the Imperial Confdr- 
ence formula of 1920, eomplotod the structure of her 
universal franchise by the law of 1!)2S, put finishing 
touohes to her reorgam'/.ation ot local government in the 
law of 1929 and in the same year saw her second labour 
government take office without the sky falling in rums or 
a serious fascist opposition materializing , tho G.y.SJI- 
abandoned world revolution for “ socialism in one country 
only ” and exiled Leon Trotsky ; in China tho Kuomintang 
broke with tho Comintern and tho Three Principles of tile 
People jiromised a bigger and bettor democracy to g|Jl ; 
even in Poland the vigorous though disjointed opposition 
of a majority of tho people’s rojn’esontativos continued 
to try, without quite exhausting, tho patience of Joseph 
Pilsudaki It . IS tr ue that, one president (^og of Albania) 
in 1928 turned himself into a king, a truly Balkan gesture 
in afl age which had come to loolc upon kingsliip with 
pity rather than with pnyy^ but, on the other hand, oven 
Greece seemed to be settling down to complete tho struc- 
ture of her democratic republic, proclaimed in for 
(after the slight interruption caused by General Pangalos 
m 1926) she produced a new constitution in 1927, re- 
established her council of state in 1928, reformed her 
Senate (introducing a modicum of professional represenfa- 
tion) m 1929, and allowed women over thirty years of 
age to vote in municipal and communal elections in 1930. 

The only fresh gap of any importance to appear in 
the libertarian front before the end of the nineteen twenties 
came out of the blue on January 5, 1929, when King 
Alexander I of the Triune ICingdom of the Serbs, Croats 
and Slovenes, by royal proclamation suspended the 
constitution of 1921 and dissolved the legislature. Laws 
were in future, he annormced, to be promulgated by 
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royal uhase. He explained that his action was prompted 
solely by the urgent need to preserve national unity and 
order, whioh the violent party strife and the unruhness 
of the legislature liad jeopardized, but he m 

affirmed that parliamentary government yvGosLA,viA, 
remained his ideal The new dictatorship 
was rapidly cemented hy a senes of laws and decrees 
The ministry was to be chosen by the kmg and to be 
solely responsible to him , a supreme legislative council, 
with purely consultative functions, and nominated by 
the Minister of Justice, was to assist m the preparation 
of laws , the official name of the country was changed 
to Yugoslavia^ and the thirty-three departments into 
whioh the state had been divided m 19?l'for local govern- 
ment purposes were replaced by pine provinces, each 
corresponding roughly to one of the historic divisions of 
the country and each under a governor or Ban appointed 
by the king Ifor two and a half years the government 
of Yugoslavia was pure autocracy, but apart from the 
attemi^t through the change of name and reorganization 
of local government to give the country true unity and 
to lioal some of the chronic divisions among its various 
peoples, no radical changes were made King, Alexander 
apparently pinned his faith upon the value of a hohday 
from jiarty and legislative squabbles, and, in September 
1931 ho officially ended the diotatorslup by proclamation, 
and at the same time presented a new constitution to liis 
country, to replace that of 1921 Though guaranteed 
rights, parliamentary institutions and the universal 
franchise were restored, this chart^c^jiy^e was in the true 
legitimist tradition. Legislation was declared to be the 
joint function of king and legislatui'e, and he possessed 
an absolute veto ; the ministers were responsible only to 
the king. 'There was not the sign of a gesture in the 
direction of Institutions remained 

purely political in nature But it was equally certain that 

the marked democratic tendencies of the constitution of 

2ir 
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1921 (though they had been Iohs strongly inarlcod than in 
any -other now or transformed state of the time except 
Hungary) had boon sacrificod on tlie altar ot strong 
government , that the executive was to dominate the 
now constitution and the king tho oxoeutive The con- 
stitution of 1921 had been drawn up and adopted liy tho 
representatives of tho people and then conhrmod by tho 
king , that of 1931 was given by tho king to tho csountry 
by proclamation Article 1 of tho constitution of 1921 
had declared “ tho state of tho Sorbs, Croats and iSlovencs 
is a constitutional, parliamentary and hereditary mon- 
archy ”, but aikclo 1 qf the constitution of 1931 roads 
“ Tho kingdom of Yugoslavia is an hereditary and con- 
stitutional monarohy The difference betwoon these 
two forms is piognant with aignifioanco 

Tho assassination of King Alexander m 103‘1 brought 
into operation tho elaborate provisions (section six) of tho 
constitution of 1931 with regard to a regoiKiy during the 
minority of his heir, but tho regency has not yet vseon fit 
to modify tho bases of his acmi-aiithoritarian reffime, 
despite many expressions of dissatisfaction 

When a country such as Portugal or Lithuania takes 
an authoritarian turn tho world may take little notice, 
but if tho country is Poland or Yugoslavia 
it is at least news. Should it bo Italy it is 
front-page news, but when Germany goes 
the same way it is nothing short of epoche- 
Tho authoritarian rdgime and tho fascist cor- 
porative state attracted viddo attention during its first 
decade, but people were apt to shrug it off as “ How 
very — how typically Italian 1 ” Tho ragtag and bobtail 
of minor countries to which emulation of Italian example 
appeared to be confined during that decade, did not add 
to the impressiveness of the fascist experiment as a world 
force The whole thing was looked upon as interesting 
but slightly nondescript. But when an unquestionably 
great power, great even in the aftermath of defeat in war 
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and humiliation in peace, whose people possessed a culture 
second to none and emulated by moat, and whose ad- 
nnniatrative, educational, pubhe health, social msurance, 
and communications systems (only to begin the hst) were 
outstanding, embraced with apparent fervour the doctrines 
and the domination of a self-designated 4Ute, which based 
its appeal neither upon aristocratic caste nor upon 
intellectual pre-eminence, neither upon the once accepted 
divine right of hereditary monarchy nor upon the recently 
available rights of a sovereign people and the rule of the 
majority, then the world had to be duly impressed by the 
authoritarian reaction “ What is there in this fascism 
(by whatever name it is known) that it can enmesh and 
enchant such a people in such a way ? ” is the obstinate 
question that inevitably replaces earlier shrugs 

Such a question cannot here be answered Many 
aspects of the ideas and methods of Adolf Hitler and 
the National Socialist German Workers’ Party cannot 
bo touched upon in a brief indication of their connection 
with the authoritarian reaction and the rise of fascism 
elsewhere, and of the result of then impact upon the 
constitutional system and governmental structure of 
Germany The details of their long drawn out struggle 
for power, of their unique and overwhehning propaganda, 
of the ineptitude of those who might have stopped or 
diverted them, of their heady triumphs when at last 
Germany lay at their feet, of six years of domestic, 
foreign and economic policy inspired by a breathtalung 
singleness of purpose and carried through with an un- 
examjilod resourcefulness of means . . all this, and 
more, must be left aside. To ignore the biology and to 
concentrate upon the anatomy of the Ger- 
man Third Reich may confine investigation 
to the bare bones of the structure, but it 
should also restrict it to the safer ground of the shape 


of things that are rather than of things to come 

The Natio nal ^Sociahst. German Workers’ , Party., was 
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foundocl 111 19J.0, tho aamo yoar as tlie tli comhatti- 
mente, and Adolf Hitler was not its original loader and 

foiindor, but tlio sovontli moinber admitted 

/VDOLF itiTWOR ’ - - ' , *• . 

tojjhe paity. Nor was ho tho author ol the 
party’s programme of tweuty-fivo points drawn up by 
Gottfried Fedor m Adoll Hitler was not a renegade 

socialist ; ho had never boon a trade union inombor, had 
never engaged in proletarian journalism, had never 
dabbled in syndicalism or anarehiam ; he ontorod tli(j 
new party from total obscurity. An AuHti,’ian by birth 
and a Great German by conviction, ho had entered tho 
army of tho Gorman Hatch in 1914, had risen to bo a 
corporal, had been decorated witli tho Iron CroH.s, had boon 
wounded, gassed and disillusioned Outw'arclly thoro was 
little to distinguish him from tho typical Gorman or 
Austrian man in tho street when he returned to Muiiioli 
to pick up the broken threads of his life . . and failed 
to find any until tho N.S H.A.P. absorbed him. Hut ho 
was not to absorb tho party as his own for tho better part 
of a docado, and the party was not to absorb Germany as 
its own for tho better part of another. Not until 192() (after 
the fiasco of 1923, after his imprisonment, after ho had 
written the first part of Mein Kampf ) did he become tho 
unquestioned leader of the party. Not until 19^3 did tho 
party succeed in identifying itself and its Weltanschauung 
completely with the Gorman state, to the exclusion of all 
other parties and ideas Not until fqurteon years after 
the foundation of Ins party did he become MeicJiskaV/pl^^ as 
well as Filhrer Mussolini was Capo dfl Ogp^rno as well as 
Duce (which he had been from the start) in less than four 
(Tins decade and a half of frustration profoundly 
affected both Adolf Hitler and his movement. Had they 
come into power “m 1923 before Mein Kampf was sot 
down on paper, or in 19^6 before the twenty -five points 
were declared immutable, or even tn 19;29, before Briining 
and Papen had demonstrated how easy it was to suspend 
the 'working of the libertarian Weimar constitution in 



on. xxvri Variations on the, Italian Alternative 441 

any desired direction without fear of effective defiance 
from the German people , had Hitler not hem rejected 
as a oandidato for the German presidency, and had not 
his party suffered an electoral eet-haok as late as November 
1033, the Third Reich might have been rather different 
in form and policy from what it has become since January 
1033 Originally "the lSr.SD'.AP. was as amorphous as 
the Italian Fascist party itself (the very name is an 
indication of this) , Hitler and Ludendorff were strange 
bod-follows to be associated in the Putsch of 1923, and the 
names and occupations of those party members whp were 
killed on that occasion, that Hitler records in Mem Kam^f 
(which he dedicates to their memory) give an idea of the 
miscellaneous nature of its appeal in those early days A 
party in power does not need a pohtical bible half so much 
as one struggling for power — indeed i^ often finds it 
convenient even to forget the details of its last campaign 
platform — and the Italian Fascist party came so quicHy 
to jibwer that it has never bothered about a Weltan- 
sohauimg, but Mein Kampf gave German „ „ 

National Socialists) something concrete to 
adore as well as to aim at, and the twenty-five point 
programme (out of date as it had become m certain 
directions even by 1926) provided them with a plan 
without winch they would, as good Germans, have felt, 
while still in opposition, completely logt, It was no 
good crying “ Deutschland Erwmhe ! ” if the new day 
was not to be a 'ffill One The splendours of the dawn 
might bo enough to get an Italian up and about, but a 
German wanted to loiow in advance what he was to he 
expected to do at ten-forty-five, at thirteen-fifteen and 
at nineteon-thirty o’oloolc, and! precisely when he could 
expect his second breakfast 

Thus, when the National Socialists found themselves 
at lost in the promised land at the begmmng of ^193?, 
they not only had a most elaborately organized party 
system, built up through long years of effort, but also 
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a detailed plan of procedure for tho rogonoration of Ger- 
many, the execution of which would absorb all their energies 
for some time to come, and, to crown all 


TUB NATIONAIi . 

aooiAiJsT this, they had been vouchsafed an apocalyptic 

vision of what was to bo tho result of it 


MOVBMBNT 


all for them, for Germany and for the world. The speed 
with which Germany was completely transformed by tho 
National fiocialists contrasts strikingly with Mussolini’s 
first three years of fumbling with tho Italian situation 
between the end of 1922 and tho end of 1925, but on the 
other hand there had been little fumbling on Mussolini’s 
part between 1019 and 1922 and a groat deal on all sides, 
including Hitler’s, in tho Germany of tho Weimar republic. 
The contrasts between the two movements are many, 
and continue to grow wider, but novortheloss their 
fundamental similarities are extensive enough to put 
them m tho same historical and governmental category, 
remembering always that tho one had tho groat advantage 
of profiting from the errors as well as from tho buccOkSBOs 
of the other 

Hitler, like Mussolini, first became head of tho govern- 
ment at the summons of an unonthusiastic head of tho 
state, who could, nevertheless, ImiT no more palatable 
alternative ; like the Italian Fascists, tho German National 
Socialists had at first only a minority membership of the 
coalition ministry headed by their loader , like them also 
they came to power in alliance with some people they 
despised and others that their programme had attacked, 
and were cramped by this alliance with Hugenborg 
monarchists and big industrialists. Once in power (and 
more rapidly than the Italian Fascists) they too thrust 
aside then political, though not their economic allies, 

miT^TirA.qspin ftTiTmT ' ' " 

DEBT TO 
ITALIAN 
EASOiaM 


suppressed airparbiea but their own (the big 
industrialists were wisely not organized as 
a party and escaped this purge), demanded 
and received from the legislature fuU powers for a stated 
period (four years instead of one), forced a dissolution 
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and then a suspension of the activities of the lower house, 
abrogated those paits of the existing constitution to which 
they objected, without troubling formally to set it aside, 
eliminated from the civil service and from pubhc hfe all 
those suspected of unfriendliness toward the rdgime and 
as many of those who were not its active adherents as 
would provide the places demanded by those who were, 
jiroclaimed the state as omnipotent and identified their 
party organization with it. These were the foundations, 
but the decorative side of the new era was also oast in 
a derivative mould, and much of it (the shirts and the 
salutes) had been so for years. Youth organizations, 
women’s organizations, the cult of Kiaft durch Freude (so 
reminiscent of Dopolavoro), grandiose schemes for motor- 
roads, munificent subsidies for motor -racing, and much 
else beside seemed to strilce familiar chords, though, as 
befitted a more populous and a richer country making use 
of the experience of a smaller and poorer one, everything 
temded to be bigger and better 

Though the general direction was the same and the 
same gioovo was followed and deepened for the most 
part, there were significant deviations here 
and there from the latter-day authoritarian and 
trail that Mussolini and his Fascists had 
blazed Not to improve upon your original is almost as 
bad as having to bo original yourself Circumstances, to 
begin with, were very different Germany had actually 
been defeated in war and not merely robbed of some of 
the spoils of victory , Germany had passed through a 
proletarian revolution and seen a soviet state temporarily 
established in one part of her territory — she had not 
simply stood in fear of such things , Germany had drained 
the cup of inflation to the dregs and not just gazed into 
its depths ; Germany had been disarmed and felt herself 
helpless, while Italy had felt herself helpless without 
being disarmed , the National Socialist Party, while it 
did not secure a clear majority of the votes of the German 
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people before Adolf Hitler bocamo Cluincollor, cortiimly 
had the supjiort of more ])ooplo than any othor singlo 
party at that time, but Muaaohiu’H FaHOiat party waa not 
in that position in October 1922, and never did reach it 
until all other parties wore forcnbly siipproascd. 

Nobody can claim that Italy actually wanted an 
authoritarian rdgime, at any time before October 1!)22, 
but it IS at least open to argument that Oermany had 
been ripe for such a idgtme for two or throe years before 
January 1933 The writer lived almost continuouslj'- in 
Germany between the summer of 19,20 and the summer 
of 1928 and during that period saw every ovidenco that 
an attempt was being made to honour and perpetuate 
the democratic institutions of the Wem).ar republic on 
the part of the bullc of the Gorman people, fn the Iteichs- 
tag elections of May 1928 the National Socialist Party 
polled only eight hundred thousand votas throughout the 
Beich, and soourod only twelve seats. It was one of the 
minor parties that one hardly noticed among the thirty- 
live that presented lists, and the actual party momborship 
was, m that year, barely one hundred thousand. Kiiondmg 
the summer of 1930 in Germany after two years absence, 
the writer found himself in a different world. It was now 
difficult to find anyone who continued to believe in the 
Weimar republic in its existing form ; tho situation, 
one was told, was so bad that almost any altornative to 
the existing situation would be acceptable ; the inflation 
period was too near for Germans to be able to face with 
anythmg but savage despair the gradual worsening of a 
fresh economic depression ; the evacuation of the Rhine- 
land was welcomed, but it had been withheld too long 
and came too late to lighten the general gloom or to dispel 
bitterness The German people went to tho polls in 
Sepfembe'r' 1^36 in a mood of desperation and 
National Socialists who elaimed'dihat 
they could do so ipuph (and wild as their 
ideas seemed to many,, to 4p anything was surely better 
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than to ait and do nothing), received nearly six and a half 
million votes and 107 seats in the Meidhstag, though the 
party memhership was still under four hundred -thousand. 
Germany was at last awake, but not all the propaganda 
in the world, nor all the Niebelung gold of the Rhineland 
industrialists, could have secured those six million fresh 
votes if the coming of a new economic depression had not 
thrown Germany into a mood of black despair \ t^hen 
you feel sure that your bank is about to close its doors 
you do not hesitate about signing a blank cheque, what- 
ever the state of your account Adolf Hitler and his 
party had for years made no secret of the degree of 
obedience they would demand from the German people 
once they were placed in power, nor of them inflexible 
determination to carry out every item on their immutable 
programme, whatever the opposition or the obstacles It 
was fair warning, and the six and a half milhon who 
voted for them in September 1930, and the thirteen and 
three-quarter million who supported them in July,*,J^f)32, 
could therefore have had no illusions that they were 
continuing to support the principles of the Weimar oon- 
stitution or the libertarian state. They had expressed a 
definite preference for an authoritarian rigime Six months 
lator, despite the loss by the National Sociahsts of two 
milhon votes in the elections of November 1932, they had 
one . . and it lived up to its professions 

On January 30, 1933, Adolf Hitler accepted from 
President von Hiiidonburg the office of Chancellor of the 
Raich at the head of a coalition ministry of the right, 
the National Socialists being the largest party in the 
now Reichstag (holding 196 or rather under one-thmd of 
the total seats) after Schleicher’s attempt to govern 
without National Socialist support had failed The 
opportune and symbolic Reichstag fire in Pebruary made 
it possible for the National Socialists -bo seoiire the holding 
of now elections on March 3 in circumstances of high 
political excitement most favourable to themselves, and 
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THH AUTIIORI- 
TAIUAN STATM 
IN lllSINfl 


they returned with 288 seats and an inereaso of five and 
a half million votes (or throe and a half million inoro 
than their previous record poll in July 1932). The support 
of the small Gorman Nationalist group and 
tho forcible oxcdiision of tho C^ommunist 
deputies from tho licicMtcu] now gave tho 
National Socialists a clear majority in that body, and 
made it possible for tho govornmout to aocmro tho passing 
on Maroh 24 (by a vote of 44,1 to 94) of an pnabling 
act {das Ermdchiigungsgcsetz) “ to^ combat tho mianry of 
pegplg. apd Hfiicli ” which accorilodi it unlimited powers 
of legislation by dooreo, permitted it to sot aside or 
amend any part of tho constitution, and allowed it to 
oonolude treaties as well as to make laws without consult- 
ing tho legislature. Iiidood, it is hardly^ correct to speak 
of the Reichstag as “ thoT^gSlaturo^ after its passing of 
this law, for all power was now cbneentratod m tho hands 
of the government and any separation of powers or oven 
of functions was abandoned Tho authoritarian state was 
legally m existence 

The National Socialist repudiation of a parliamentary 
system of government, with tho ministry responsible to 
tho legislature, having been implemented, 
those parts of the Weimar constitution to 
which the party had specifically objected 
were immediately (March 28) declared null 
and void. These included articles 114-118, 123, 124 and 
163, all part of tho section on fundamental rights and 
duties of Germans, and their abrogation destroyed such 
elementary libertarian rights as the inviolability of tho 
person and of the home, protection from punishment by 
ex 'post facto laws, the secrecy of the post, the right to the 
expression of opinion without censorship, the right of 
peaceable assembly, the right of association and tho pro- 
tection of property except against legal expropriation. 
This cleared the way for the piecemeal regimentation and 
“ purification ” of German life m all its activities that was 


TAHHA- 

MENTAEY 

aOVMllNMHNT 

niQl’TOIATED 
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to follow, in aocordance with the avowed National Socialist 
Weltavftchauun(j, elaborated jErom year to year at the 
Nurnborg party congiesses. 

After parliamentary government and fundamental 
rights had boon dealt with, it was the turn of local auto- 
nomy. One of the most persistent reproaehes levelled 
by the National Socialists at the Weimar constitution 
had boon its lailuro to sot up a completely unitary state, 
and tho districts in which the party itself was organized 
had lioon created without any regard for feelings of 
particularism in the separate L&nder. Adolf Hitler had 
stated in Mein Kampf, “We can have no separate states 
within tho nation ’’ Aecordmgly, on March 31, a law 
{das Gleichsclialtunfjsgesetz) took away from the Lander 
their logi.slativo powers under the federal constitution 
and suspended tho functions of their separate elected 
assemblies (those assemblies were formally ^ unitary 
aboil, shod a year later), and on April 7 Germany 
another law {das Staathalteigesetz) placed 
regents nominated by and responsible to the Reichskanzler 
to watch over the administration of each of the Lander 
Tho Hc.icJtshtnzler himself became Staatlialter for Prussia, 
and thus tlio “ personal union ” between Prussia and the 
Reich that had been a feaiui-e of the Hohenzollern- 
Bismarclcian empire was reverted to, without Prussia 
regaining her dominating position in it Subsequent legisla- 
tion has completed tho liquidation of the Ldnder as units 
in a federal system, and they have not even been permitted 
to lomain a,s major administrative divisions, being in 
jirocoss of replacement by a departmentalization of the 
ReAch into districts Tho Staathalter, into whose hands 
every aspect of the administration and government 
of tho former states were gradually drawn, acted as it 
wore ns official receivers on behalf of the Reich while the 
allairs of the Ldnder in liquidation were being wound up 
Oormany is now as unitary a state as France, and even 
more unitiiry than tho United Kingdom of Great Britain 
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and Northern Ii eland, for it does not appear that her 
new 0 strum 7c will secure any ol Ulster’s speoial jinvilegcs. 

The consummation of the marriage of party and state 
was secured by the supiirosaion of all oompoting j)arty 
organizations in the law of July 14, l!)33, which doolarcd 
“The National Rooiahst German Workers’ Parly is the only 
political party in Germany and liy the oificial merging 
of that party into the state in December. The abolition 
of the roprosontativo assemblies of the separate states on 
January 30, 1!)34, and of the second chamber (the IteirJis- 
lat) of the Raich itself on li’ebruary 14, completed a jmar 
of constitutional revolution which (quite apart from 
parallel changes in so many other fields) loft Germany 
breathless and completely transformed. The rdgime 
claimed to have set her on her foot and its critics declared 
that it had stood her upon her head, but nobody could 
assert that she remained unmoved. A further six months 
saw the orushing and liquidation of a dissident National 
Socialist faction (behoved to iiossoss, among other things, 
more radical economic ideas than were healthy for a party 
that was to be Europe’s bulwark against Bolshevism) in the 
“ purge ” of June 28, and the merging of the functions of 
Reichsprdsident and Raichslcanzhr on August 2, 1034, after 
PARTY ANu death of President von Hindonburg, to 

STATE puivGBD luako Adolf Hitler head of the Gorman state 
AND MERGED (Iq .(ygH ^efacto, an exalted station 

that has in Italy remained beyond the roach of Benito 
Mussohni. 

On July 14, 1934 (the hundred and forty-fifth anni- 
versary of the storming of the Bastille) Adolf Hitler 
declared that the National Socialist revolu- 
tion was over, and though much elaboration 
of Ills ii®w structure has since followed, 
its essential features (to be crowned a few 
days later by his assumption of the headship of the state 
to complete the trinity of President, Premier and Party 
Leader in his one person) were all present by that date. 


TRINITY OS' 
PRESIDENT, 
PBBMimR AND 
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What liG lias done since presupposed the existence of a 
Germany possessing such features — a completely unitary, 
entirely concentrated, thoroughly authoritarian form of 
government, with one party of the Hite of the ^?aoe, 
identiiiod with an omnicompetent state in which the 
word of the Fuhrer is tKe’law. It is true that, for all her 
economic planning, Germany has noWecome'a ddfporatiVo 
state to the extent of introducing functional representa- 
tidri7'I)ilt thein the Third Eeich has little faith in repre- 
ae ntiijjon a s a principle of goverinhent. , ' The^lea3er 
pfrflSipltrmaltes it redunffi 

^The' permeation o'f every human activity and of every 
institution in Germany of the Third Reich by tliis Filhi er- 
princip is undoubtedly the ,mQst characteristic hSLe“Pf 
development of the Adolf Hitler’s leadership of 

the party was establisifed as part of its creed before it 
came into power, but his assumption of the office of 
Iteichskanzler and absorption of that of Reichsprdsident 
(the latter name, an innovation of the hated Weimar 
constitution, and denoting an office for which Hitler had 
once been an unsuccessful candidate, was suppressed) 
made that leadership immeasurably more real and ex- 
tended it over the whole German people. So long as the 
principle of “ all authority from above — aU responsi- 
bility from below ” was accepted, Germany could bristle 
wi’Eutoaders, great and petty (though tpe 
sacred word to be reserved for 

Hitler alone and all minor leaders had to be 
called Leiter). The National Chamber of Culture, the 
Hitler Organization, the the National 

Food Estate, the transformed N^raonal Economic Council, 
all those and many other organs of the Third Reich were 
made to operate from t^to bottom through the leader 
principle. only , to Hi%r, wSo 

rapidly became' national figures (one or two, like IJ^ermann 
Gdering, were, of course, already such before January 
1933) stood at the top of each hierarchy, and under them 
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were tiers of siib-leaderH of various grades. That 
oracV'' wliicli has made Italy proclaim from her 0am- 
“ There is but one loader, and his name is Benito 
Mussolini ” has not become suoh a feature of (Icrman 
fascism, where leadership is every whore, though its 
quintessence lies only m the Filhar himself. Italy’s 
general post of high ollioials has not been the rule m tlie 
Third Raich, though the blood-letting party purge of 1934 
and tho bloodless army purge of 1938 are exceptions. 
Nevertlroloss, tho loader-principle has proved fatal to 
cabinet government in any form, and tho nominally 
absolute constitutional iiowers of tho cabinet (given to 
it for four years in 1933, and for four more years in 1937) 
are in practice wielded only by the Filhrer himself and a 
handful or inner cabinet of very highly trusted party 
comrades Tho cabinet as a whole advises but it does 
not decide, and tho title of “ minister without portfolio ” 
Tias recently tended to designate “ mi nister wlio i.s no 
longer oonsultod ” (Dr iSchacht and Baron von Nourath 
entered that oategoiy at tho beginning of l|i23, though 
the secret foreign affairs committee of tho 
iroiU'jroN cabinet, created in February 1938, is pre- 
sided over by the latter. Tho place in 
government and in the determination of 
policy of this institution is not yet clear, though it appears, 
from the careful picking of its personnel, that it will be 
no more likely to disagree with tho personal views of tho 
Fithrar than does the Fascist Grand Council with those 
of the Duce, and it has the advantage over tho Grand 
Council of being able, with tho assistance of Mein Kaniff, 
to be able to surmise in advance with some confidence 


what those views are hlcely to be ) 

All the main features of the umversal franchise laws 
of the Weimar republic were retained. No occupational 
representation was introduced and no declarations were 
made to the effect that the direct universal franchise was 
a lie. But it was already a sleeping dog, for elections 
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actually rosolvod themselves into plebiscites in which the 
Tioople of Germanv voted either for or 

1 n n Ji -NT j. 1 UNrVBBSAL 

against a list of candidates of the JNational PBANaHisis 
Socialist Party presented to it (names were 
not given) by the Fuhrer, but were not 
permitted oven in theory to put forward any other 
candidates or competing lists. In Marclvig38_the Reichs- 
tag was again dissolved, and the new election was com- 
bined with a referendum on the absorption of Austria as 
part of the German Bdch The people of Germany and 
Austria (all men and women over twenty years of age 
who were of “ German ” race, whereas the proposed 
plebiscite of the Austrian Schuschmgg government had, in 
accordance with the Austrian constitution of 1934, made 


the age twenty -four) were asked “ Do you appXQyO O^.the 
reunification of Austria with Germany as accomphshed Qn 
March 13, and do you vote for the list of our Filhrer Adolf 
Hitler As this list (again the individual names were 
not published) contained representatives of Austria, m 
proportion to her population, the first question may be 
said to have boon begged in advance With the pubhea- 
tion of the result of tins plebiscite, the greater Third 
Jicich came officially mto being. It had tiheady existed 
de facto for nearly a month The Weimar repubhc had 
been a lessor Germany, and not only m territorial extent, 
in National Socialist eyes “ Die Repubhk 
ala fiklavonkolonle des Auslandes hat kerne qjjbman™? 


Jlurger, sondern bostenfaUs Untertanen ”, 
wi’oto Adolf Hitler in Mein Kampf. Was this Greater 
Germany of 1938 to become a new Valhalla on a new 
earth, or merely an Ersatz-Deutschland, perpetually tighten- 
ing her belt in order to be able to extpnd her frontiers 
A further extension of frontiers was to foUow within 
six months, but “Germany has no further territorial 
ambitions in Europe ”, declared Adolf Hitler on 
September 26, 1938, so it must be left for time to draw 
up (and fiU infWe final plebiscite. 
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“ Fourtbkn nakona, with 240,000,000 pooplo, havo 
adopted notions of laaoiam And faaoiam liaa demon- 
strated a way to fool all the people all the time — by 
the suppression of all oritioiam and free expression. 
Intellectual sterility and deadened initiative and indi- 
viduality are its inevitable ro.sulta It is becoming a 
gigantic spartaiiiam ”, said Herbert Hoover in April 
1038, returning to the United States after a European 
tour. Six montlia oarlior, his successor as President of 
the United States had said, “ Wo do not deny that tho 
methods of the challengers, whethor they bo called com- 
munistic, dictatorial or military, have obtained for many 
who live under tlioin material things they could not Jiavo 
obtained under democracies which they had failed to 
make function. Unomploymont has been lossenod — 
even though the cause is the mad manufacturing of 
armaments. Order prevails — oven though it is main- 
tained by fear at the expense of liberty and individual 
rights So their leaders laugh at all constitutions, predict 
the copying of their own methods, and prophesy an early 
end of democracy throughout the world. Both that 
attitude and that prediction are denied by those of us 
who still behove m democracy ” Such utterances, such 
a behef in democracy, such a repudiation of authoritarian 
methods, could undoubtedly have found endorsement 

“ EC OAN’-E United States of 

HAPPKN America m the years 1937 and 1038 . . . 

from the National Union of Manufacturers 
and fi?om the Communist Party of America, from the 
editors of the Saturday Evening Post and from those of 
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The American Way 

tlio Nm liepuhlic, from tlio National Federation of Labor 
and from the Committee for Industrial Organization, 
from Mr. Justice McReynolds and from Mr Justice 
Brandeis, from tho Daughters of the American Revolution 
and from the Forgotten Man Despite Mr. Sinclair Lewis’s 
alarming fantasy, quite ninety-nine and several tenths per 
cent of tho American people appeared to remain convinced 
that “ It Can’t Happen Here ”. 

Yet those conditions which had preceded the settmg 
up of authoritarian i dgimes m other countries were many 
of them in existence m the United States of America by 
the beginning of the nineteen thirties — a restriction of 
marlcots, widespread unemployment, industrial unrest, 
agrarian despair, capitalist panic, and a profoimd dis- 
illusionment concerning the ability of existing govern- 
mental machinery and pohtical mstitutions to deal with 
the now politico-economic problems that had arisen smee 
these were fashioned. To this was added a certam im- 
patience with those same political mstitutions re^ardmg 
the way m which they were fulfilling thou- original and 
limited function of maintainmg and preserving hbertarian 
roalitioH and public order in a fully expressionist com- 
munity If they neither solved new problems in govern- 
ment and in social organization, nor continued to give 
satisfaction in dealing with old ones, why 
should they continue to be regarded as pomhoal 
sacred ’> Congress and, even more so, the 
state legislatures were accused of being 
acutely susceptible to the persuasions of lobbyists, the 
President and state executives were at times thought to 
broach tho pork barrel for their friends and supporters 
rather too often, and the judiciary from the Supreme 
Court downwards came to be regarded as the watchdog 
of anti-sooial privilege, of entrenched and corporate 
wealth. The class of politician which it delighted the 
people to honour and to mamtain in office was regarded 
by many thinking Americans as ranldng low in pubho 
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morality and private integrity. Jn parlicnlar, the ad- 
ministration of, and tho public and oflicial r()aei.ionH to 
tho oiglitoonth amondmont to the couHtitution during 
tho year.'i of its legal validity (11)20-11:!), gave support 
from many diicotiona for a ro-oxamination of tho founda- 
tiona of a syatom of govornment that (aaid the aujiportera 
of tho amondmont) could ho nignally fail to onlorco tho 
fundamontal law of tho laud, and (aaid its opiiononta) 
that could permit a dotormmod minority to Hocuro po])ular 
sanction for tho impoaition of a complotoly nou-libortarian 
social code uiion a civihzod and x)roiosHodly domooratio 
people. Even before tho omet of tho great doproHsion of 
tho early thirties croatod an atmosxihoro of urgoncy, 
Araorioan political inatitiitioim were inidor lire from many 
anglos When George Bernard iShaw told a packed 
ancUonoo in tho Motrojiohtan ()i>ora Jiouso in Now York 
City, on April 11, 10;13, “Tho Anioriean constitution is 
. . not roally a constitution but a charter of anarchism. 

. . Tho ordinary man is ... an anarchist. . . 'fins 

anai’ohism lias boon at work in tho world since tho begin- 
ning of civilization, and its suprome acliiovemont up to 
date is the American constitution”, nobody took “tho 
celebrated buffoon ” literally, but those oi his hearers 
whose thoughts strayed from his words fo tho Ohio Gang 
and Teapot Dome, to tho salubrious suburb of Cicero, or 
to the bad odours which had ascended from the Now York 
sewer contracts (not to go back further than one decade), 
may have gone home disquieted rather than amused. 
May not the story (even if apocryphal) of that newly 
elected Senator, who, when participating in his first roll- 
call at Washington, is reputed to have answered “ Not 
Guilty ”, typify something more than a certain brand of 
native humour ^ 

By the beginning of the mneteen thirties, then, the 
governmental machine of the United States, which had 
been running for nearly a century and a half with but 
minor replacements and additions, apart from the one 
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major overhaul of Reconstruction, was showmg unmis- 
takable signs of needing a reconditioned power unit • But 
these easily perceivable signs were only the symptoms of 
fundamental maladjustments The machine 
loinainod geaied to the less exacting needs irTjNDAMENTAL 
ol another age. It was now required to go 

„ , 1 ^ ° ADJUSTMHNTS 

lastor, carry a heavier load and surmount 
steeper gradients than its framers or even its reoon- 
structors had ever imagined There was now no longer 
that margin of power and safety that allowed it to meet 
unexpected demands and stresses without causmg anxiety 
The fundamental maladjustments were deep-seated 
and not easily accessible Some forty years earlier the 
historian R. J. Turner, in his essay on The Significance 
of the Frontier in American History, had first made clear 
the full importance of the existence and withdrawal of 
frontier conditions in the development of the United 
States “ What the Mediterranean Sea was to the 
Greeks ”, he had said, “ breaking the bond of custom, 
oflering new experiences, calhng out new institutions and 
activities, that, and even more . . the ever retreating 
frontier has been to the United States directly and to 
tho nations of Europe more remotely . . And now, 
four centuries from the discovery of America, at the end 
of a hundred years of life under the constitution, the 
frontier has gone, and with its going has closed the first 
period of American history.” He was referring to the 
fact that tho census of 1890 had revealed that, at last, a 
continuous belt of unsettled land stretohmg from the 
southern to the northern border no longer existed in the 
United States, and that the hitherto unbroken hne of 
the frontier was now torn into isolated and insignificant 
fragments, soon to disappear one by one oir mni] 
As a phenomenon the frontier stage in xbontihe, 

° STAQIB IN 

American lustory was over Smce Turner ameeioan 

wrote, many investigators have followed him 

in liis exploration of the significance of the frontier, 
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but tlie United States as a nation ia only now be- 
ginning to realize that it remained right up to the end 
of the nineteen twenties oi’ganized both ooonomioally and 
politically as a land still possessing the stimulus and the 
safety valve of an unbroken frontier. Recent leverish 
efforts at reorganization on a gigantic scale are, from 
some aspects, simply an attempt to readjust political 
institutions and political economy to meet the needs of 
a post-frontier phase, the existence of which had caught 
the country unaware and unproiiared when it passed out 
of the smoko screen of boom conditions. The force of 
the groat depression of the thirties was itself undoubtedly 
due in part to the failure to realize that the frontier was 
gone (and had been for decades) and that adjustment 
had to be made, to fit American institutions and ideas to 
the needs of a society that had lost its once characteristic 
fluidity This loss of fluidity was, by the beginning of 
the nineteen thirties, of a twofold nature. Territorially 
the frontier had gone and therefore geographical dis- 
placement of the population of diiforont parts of the 
United States was reduced from great streams to isolated 
trickles. Iminigiation also (automatically 
checked by the war of 1914-18 and legally 
restricted to a drastic extent during the 
next decade) had now ceased to bo a factor 
that comitod, and therefore the composition of the 
population of different parts of the United States was 
tending to lose its kaleidoscopic and unstable qualities 
and to remain sot in definite ethnographical patterns. 
Some investigators have even foretold, as a result of the 
joint impact of the disappearance of the frontier and the 
cessation of large-scale immigration, the appearance of 
a new sectionalism in American life, with a dominant 
immigrant nationality or group of kmdred nationalities 
crystallized in each section ; others expect, rather, that 
the melting-pot which has so patently refused to distil 
a common denominator American from its varied human 
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ingredients up to the present, will at last settle down to 
throw off its scum and produce the wished-for uniform 
brow of hundred-per-cent Americans, now that it is 
receiving no appreciable additions to its contents. Which- 
ever turns out to be true, the problem of governing the 
United States is going to be very different as a result of 
such changes m the people by whose consent she is declared 
to bo governed Hei Wanderjahre are finished, her Vblher- 
wandenmg is over and she must be prepared to enter a 
more sedate middle age. Pollowmg this realization, she 
has become receptive to the idea of buying some more 
life insurance, in the shape of elaborate government 
agencies and comprehensive social legislation such as she 
would have, and indeed had agam and again spurned in 
the first vigour of her wild-runmng youth. 

Though a strong collectivist trend had been evident in 
government pohoy and in legislation in many other parts 
of the world since the eighteen seventies, 
the political system of the United btates or “laissbz 
romamod committed until 1929 to laissez 
f(wc. This remained particularly true in 
domestic relations The United States as a whole had no 
unemployment insurance, no national sickness insurance 
and no old-age pensions Only those, or the dependants 
of those who managed to get Idlled, manned or at least 
drafted m one of the United States’ infrequent wars, 
could expect recognition of their claims to relief from 
national funds. There was no national regulation of the 
hours or conditions of labour of man, woman or child, 
and the states varied widely in them degree of social 
oonsoiouBiiess on these matters A person was as free to 
work, or to work others, as hard as he liked “ Go West, 
Young Man 1 ” was a perpetual injunction applicable to 
the discontented, the failures and the misfits of every 
community, and the rolhng stones rolled mitil they at 
last settled down somewhere m literal or in colloquia] 
obedience to this mjunction Every immigrant carricc 
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a niilhonau’o’a tootlipick in lua buudlo, and tho Wluto 
House stood within full view of ovory cradle in tho United 
States. Iniolation to things outside or coining fioni out- 
Hido tho United States, laimoz fane did not, however, 
remain unimpaired so long. Tho Monroe Uoetrmo itself 
was only one-way laiffsaz fiwc , tho protective tarid 
was not even that Indeed tlio tarill loft the United 
States the land of opjiortnnity — ibr everything but 
foreign goods. Aiiart from tho operation of tho tarilt, 
the vast natural woaltli of tho United States made 
autarchy, or a policy of self-sufficiency, virtually auto- 
matic during tho nineteenth century and well into tho 
twentieth. Tho tariff was amended from time to time in 


response to changing conditions and to tho varying 
influence of different prossuio groups, but the passing of 
a now tariff act tended to bo a froo-for-all tussle, with no 
holds barred, rather than a piece of stato-planmiig. 'riio 
restriction of immigi ation from 11)17 onward 
ANB Tiim™ (its regulation between 1882 and If) 1(5 can 
iMMiaiiATioN hardly be called restrictive, and tho largest 
annual figures wore attained in tho early 
years of the twentieth century) is really the United States’ 
first piece of wholehearted federal planning, and tho quotas 
of 1921, 1924 and 1929 are among tho most elaborate 
jnecos of deliberate interferenoo by governmental agencies 
with tho natural interplay of human relations known to 
history up to their time. 

It may be that the quota acts broke tho ice for the 
transfer to the domestic sphere of such comprehensive 
BBitAiciNc federal regulation, which had hitherto been 
THU lOB oir confined to the somewhat amorphous sphere 
ooi-LHOTivisM mter-state oommerce, so that the railroad 
industry was carefully regulated, as were large-scale oom- 
munications generally, whether by land, by water or by 
air, but other industries, and above all the sprawling field 
of agriculture, were but shghtly touched Tho disappear- 
ance of the unbroken frontier, the end of bonanza agri- 
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cultural prosperity, the contraction of foreign markets, 
the restriction of immigration, and finally the , stock 
inarkot crash and the great depression, all added up to 
a prcsRing domand for the final abandonment of Imssez 
faire and for the initiation of a collectivist policy in 
govornrncnt The situation was not so chaotic as to create 
any widespread demand for the overthrow of existing 
institutions The new coUeotiyism was initiated within 
tlio familiar constitutional framework that had stood for 
nearly a oontury and a half, but it was sometlung that 
the framers of the constitution had never envisaged 
Could the constitution take it * 

The American people were to be given a “ New Deal ”, 
but, it was vehemently protested, the old constitution 
would serve. “ What we have done is to redisoover the 
constitution, to revitahze the powers it was intended to 
create. . . We are turmng our back on the policeman 

doctrine of government and recapturing the vision of a 
government eqiupped to fight and overcome the forces of 
economic disintegration A strong government with 
an executive amply empowered by legislative delegation 
IS the one way out of our dilemma, and on to the realiza- 
tion of our vast social and economic possibihties,” de- 
clared a leading member of that “ brain trust ” (as its 
oneimos called it to bring it into public disfavour) that 
was reputed to be planning this New Deal Of what did 
this Now Deal consist, and what government _ 

agonoiGS wore used or adapted to bring its tions oh the 
plans into operation ? How did these differ 
from the somewhat fumbhng approach to the solution of 
groat social and economic problems made by the other 
old-established libertarian states ^ Did they contain any 
elements of the corporative experiments of Italy or the 
thorough-going reorganization of society from top to 
bottom of Russia ^ How much was indigenous and how 
much derivative ? Did it aU add up to a new approach 
that might provide fresh hope to an entangled world, or 
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wtiB it just a piece of loc'al and liiglily iinpormauont 
patching ’ Was it really a battle of democracy, or ivas 
it a .species of rogimoutation so oininoiis that alert oitizons 
ought to league together to preserve their traditional 
liberty against it ^ 

One of the most aoute analyses of thi.s lovisod (!ou- 
coption of the ajihoro of government activity in the 
United Stales has referred to it as “ I’ho Porinanont 
New Deal ”, as irreversible as it was inoviliablo He secs 
the aeceptauee toward the end ol 1920 of the view that 
“ government must lieneeforth bo responsible Jor the 
maintonanco of the standard of life of the people ” in 
addition to undertaking defence against external aggression 
and ensuring domestic peace, as the first 

** MAINTKN" 

ANoia or TJtM stop from whioh the whole Now Deal activity 
Lira has logically developed. The federal govern- 

ment undertook to make tho whole ecouomio 
order operate prosperously and abandoned tho policy of 
laissaz faire with regard to tho business cycle. Tlie result 
was the acceptance by the government of tho duty of 
regulating tho purchasing power of money, of providing 
financial aid in tho forma of loans and credits to private 
enterprise struggling in tho doiiths of business depression, 
to enable it to keep alive, and to expand government 
enterprises to offset tho efiecta of tho contraction of 
private enterprise. To fulfil those duties came the creation 
of the lieconstruotion Finance Coriioration (B F.C.), tho 
Federal Emergency Administration of Public Works 
(P W A.) and a whole mass of related and subordinate 
agencies to implement and administer the loans and 
credits forthcoming from the one and tho grants made 


by the other The policy of “ piimp- 
PEwimo” priming”, initiated in a comparatively 
modest and mundane way by the Hoover 
administration, and since then carried to astronomical 


lengths by the two Roosevelt admmistrations, repre- 
sented a departure from accepted standards of public 
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finance in the United States to which there had been no 
parallel since Alexander Hamilton had to sell t'? his 
enibarrassod colleagues and an incredulous public the 
idea that a projioiiy funded public debt could answer all 
the purjiosoH of money and a number of others as weU 
Hie system has been referred to as “ the new super- 
government of the U S , which would so astonish (and 
presumably displease) Mr Calvin Coohdge ” It may be 
huKarded that it would also astonish (and presumably 
displease) Washington, Jefferson, Jackson, Lincoln, Cleve- 
land, Theodore Roosevelt and Wilson It certainly 
astonished and displeased many men of aU parties who 
wore more m a position to be consulted, inoludmg Alfred 
E Smith, Andrew Mellon and Henry Ford, and m its later 
wstages it also succeeded m incurrmg the displeasure of 
Walter Lippmann, but as the last of these has himself 
pointed out, we are in the presence of a change due to 
fundamental Iiistorioal forces rather than one due to 
party or human inclinations when men who thmk 
differently behave alike, and both Herbert Hoover and 
Franklin Roosevelt accepted unquestioningly a wide new 
function for the federal government, unparalleled in the 
history of the United States, and far transcending in 
scope and significance the taking over by the federal 
government of the protection of the constitutional rights 
of the individual citizen m tho eighteen sixties Then an 
existing function was transferred from the states to the 
union, but now a new one was lifted out of hmbo, Few 
of the separate states had hitherto considered it either 
tlioir right or their duty to maintain the economic standard 
of life of their citizens, and fewer stiU had done anything 
about it, beyond the most tentative experiments. 

But to concede that a function of government is to 
maintain the standard of life of the citizen is not to 
admit that the political checks and balances of a middle- 
aged democracy should be changed for the adolescent 
and arbitrary plannmg of his activities from the cradle 
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to tlio grave, for hiH own good li ovou agairwt Iuh will, 
. such as was Uio now authoritarian way. I’ho 

TAuiAN Oil Till!. Amoncaii way, since revolution was oschc'wed 
AMKiiioAN regular amendinont of the constitu- 

WAY i “ 

tion oould bo oxpoetotl to pass earlier than 
tho next dojiroasion but one, was to see by ox[)oriinont 
and trial and orroi just how inueli folloctivisin could, if 
it survived hostile ])ublie ojiinion, get through tho inoslies 
of a constitui-ion whoso jiattorn was wliolly mdividualistie. 
Even a determined executive and a willing legislature 
oould not be sure of getting collectivist legislation past 
tlio.so watchdogs of tho constitution, tho federal courts, 
when it should ooino to be (jiiestioned (as 
AS inTAiiuiANH It uiidoubtodly would bo) in casG.s brought 
or Tim before thorn Though it was tho function 

of tho courts simply to interpret tho con- 
stitution, that was a very great power, tor it gave them 
tho last word concerning tho validity of any ohalloiigod 
piece of legislation “ Tho constitution ”, declared Ohiof 
Justice Hughes, “ is what tho judges say it is ”, and 
critics of tho coiiits have claimed that “ tlio legal mind 
of the United States is still iirodominaiitly wedded, in 
the ago of tho ])ositivo state, to the ideals of a laisscz 
faire society incompatible with its adequate functioning.” 
They assort that from the second half of tho ninetconth 
century onward, American jurists have gone further than 
merely interpreting tho (ionstitution, and have “ adojitod 
the idea of a supremo law sujierior to the constitution 
itself” as a barrici to the people’s will, as, for instance, in 
stretching the fourteenth amondmont to protect com- 
mercial corporations as ” persons ” against legislation 
seeking to regulate them, and thus allowing these cor- 
porations to erect on the territory of the United States 
” Industrial Empires ” virtually invulnerable to federal 
or state attempts to reduce their privileges and curb their 
anti-social tendencies. To some people the Amorioan 
Union appeared to have become a state of corporations 
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long lioloro Irliat olihor nval in democracy, the corporative 
Htato, was born or thought of in Europe. i 

The courts had a perfectly logical reply to therr critics 
in loaflirming tliat they could only interpret the constitu- 
tion as it was, and according to their hghts, rather than 
as it might bo or in accordance with the current view of 
a transient majority of tlie people’s representatives, and 
that if the constitution were amended they would loyally 
enforce the amendment even against their own previous 
judgements. While the old laissez faire view of govern- 
ment prevailed there tended to be a general coincidence 
between the views of the national legislature and the 
national courts on what was and was not permitted by 
the constitution (though this did not extend to the cruder 
purlieus of some of the state courts and legislatures) and 
the right of the courts to declare an act of Congress void 
was acted upon only twice before the Civil War (in the 
case of Marlmnj v Madison and m Taney’s judgment 
on the Missouri Compromise). Mr Justice Holmes even 
placed on record the view that it would not mu powhe 
bo very terrible if the courts were to lose dholam 
the jiowor to declare acts of Congress void, oonobbss 
provided that they retained such power with 
regard to state legislation But when the United States 
became predominantly a great mdustrial society and the 
safety valves of her earher days were one by one clamped 
down, this coincidence no longer held good. The clashes 
over anti-trust and corporation-baitmg legislation found 
the lawyers and the politicians already at variance, but 
those skirmishes were as nothmg beside the deadlock 
which developed into a war of attrition over certam 
features of the New Deal legislation of the middle nmeteen 
thirties Each side protested the loftiness of its motives 
and the inevitability of its course, the President and 
Congress regarding their measures for preserving the 
economic affairs of the country from chaos as the best 
protection for democracy and the constitution, and the 
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oouriB resolutely refusing to place upon the constitution 
interpretations that would, in their opinion, undennine 
the I'orni of government that the people of the United 
Rtato.s luid given to themsolve.s and bidden the courts 
maintain loi' them against all oomors. 

Thus, tliougli the social and oconomio policy of the 
Now Deal was broader in concept and more compre- 
hensively jilannod than wore similar experiment, s in 
other countries, it was roatriotod in its enactment by 
the need to avoid getting outside the framework of the 
constitution, and in its oxoeution by the possibility of 
nullification at tho hands of the courts. How much 
projected New Deal legislation was' destroyed m dis- 
gust by its progenitors before it had soon tho light of 
publicity because tho courts would never stomach it, just 
BXATM-i'LXN- affriglitod animals devour their young 
NiNQ IN A if external danger appears to threaten them, 
sTMAiT-jAOKiro never bo known ; but how much actual 

legislation, passed by substantial majorities in Congress 
and approved by tho President, has boon laid low by tho 
courts, 18 abundantly clear. While tho National Labor 
Relations Act, the Social Security Act and such bodies 
as the Tenno.ssoo Valley Authority, passed through tho 
courts unscathed, other moasui’es such as the processing 
taxes of tho Agrioultural Adjustments Administration 
(A. A. A.) and tho whole of the National Recovery Act 
(N.R.A ), together with loss comprehensive legislation 
like tho Guffey Coal Act, wore eventually invalidated. 
Both the N.R A. (“ a groat collectivist measure which 
envisaged the organisoation of American 
mdustry under a system of codes closely 
regulating production, prices and labor con- 
ditions ”) and the first A. A. A. ("to agriculture what N.R.A. 
was to industry ” and involving elaborate schemes for 
cheolung over-production) had been for some time in 
operation before the decision of the Supremo Court of 
the United States brought tho activities of tho former to 
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a full stop and forced the latter to find a new and cramp- 
ing alibi in " soil conservation ”, and the resentment and 
disorganization caused among both administrators and 
beneficiaries of those two grand-seale pieces of colleotivism, 
helped to bring to a head the agitation for 
a reform of the courts, and particularly of eejobm the 
the .Supremo Court of the United States, 

1 . , 1 1, , . , , OOTJBTS 

whicih caused the triangular struggle of 
executive, legislature and judiciary during the first half 
of 1937 over President Roosevelt’s “Court Plan”. Con- 
gress could only be persuaded by the executive to pass 
a mild law providing for the voluntary retirement on 
pension of federal judges, instead of compulsory retire- 
ment and an immediate increase in the number of 
judges (the alleged “ packing ” proposal) to faoihtate the 
handling of accumulated cases, as the President had 
advocated, The incumbent judges had, throughout the 
controversy, protested vigorously that the more radical 
of the President’s proposals were unnecessary. It is very 
significant that the idea of seeking to alter the constitu- 
tional position of the federal courts by process of amend- 
ment (constitutional amendment was not needed merely 
to alter their size and the conditions for the retuement 
of judges) was never seriously proceeded with, even by 
the most vehement critics of recent decisions of the 
courts. “ The vital need is not an alteration of our 
fundamontal law, but an increasingly enlightened view 
with referonco to it ”, said President Roosevelt in his 
message to Congress at the beginmng of 1937. “ Rightly 
considered ”, ho thought, “ it could be used as an instru- 
ment of progress and not as a device for the prevention 
of action ” 

The constitution thus remains sacrosanct, and no word 
is raised against it even by those who find the greatest 
difficulty in running the government of the Umted States 
within its framework in the way they consider it needs 
to be rim. The constitution of the United States of 
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America still stands solid m a changing worhl. If it 
lailod complotoly to digest the Now Deal, tlicu so much 
the worse lor the New Deal. Wtato ])lau- 
ooNVm'UTicK niiig by live- or Ibur-yoar stages, rigidly laid 


IITIMAINH 

HAOUOSANOT 


down in advance and tenaciously adhered to, 
such as the IJ.iS.S.Jt and tlie Third German 


Retch have attempted, is not possible under “ a govern- 
ment of reflection and choice ” suoh as the United Mtates 
of America accepted in 1780 and had not, for all its 
admitted imiiorlbctions, rejected a (ientiiry and a half 
later. The limitations of the American constitution, as 
interpreted today, proscribe that groat ciolleiitivist experi- 
ments should bo carried through by ad hoc methods that 
may hit or miss, may bo abandoned, reversed or revised 
at any time, and may not always bo the mothods that 
systomatic state-planning would liavo jiro- 
NMHa ivi!,a'uuN.s duood But at least they are methods with a 
broad purpose behind thorn for tho social 
and economic welfare of the citi/on such as 


was once thought incompatible with libertarian institu- 
tions. “ Tho association between liberty and tho absoiico 
of purpose in govoriimont was merely a temporary coin- 
cidence due to the fact that in tho ninetoonth century the 
English-speaking peoples had an open frontier in America 
and a head start in the export of manufactures from 
England.” That purposefulness by which American 
political institutions wore first created, noodod to bo 
recaptured if they wore to continue both to promote tho 
general welfare and to secure the blessings of liberty. It 
is still possible, in contemplating the United States of 
America, to believe that governments are instituted 
among men to secure life, liberty and the pursuit of 
happiness, but also to remember “That whenever any 
Form of Government becomes destructive of these ends, 
it IS the Right of the People to alter or to abolish it ” 
These are words that the world at largo should also 
not permit itself to forget. ^ 
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This is intonded as a studonta’ and not as a specialists’ biblio- 
graphy. Many of tlio works mentioned themselves contam 
useful bibliographical sections or copious footnoto references, 
and whorovor this material is specially valuable, attention will 
bo drawn to it, No attempt is here made to duplicate such 
nifonnatioii The General Bibliography confines itself to collec- 
tions of the toxts of constitutions and to standard and general 
coimnentaiios. Texts ot constitutions not available in the 
goiieial collections or available only m collections confined to 
those of 0110 country, together with additional texts to which 
it IS wiaht'd to diaw attention for special reasons, will be referred 
to in tliQ appropriate Qhapter Bibliographies 

To avoid the unnecessary repetition of full titles each work 
mentioned in this bibliography is given a reference number. If 
the full title has ah eady been given, only a short title or the author's 
name, followed in each case by the reference number within paren- 
theses, will be found 

A coniprohonsivo critical bibliography or even a hst of all 
the printed material on the subject of Modern Constitutions 
Hinco 1787 docs not exist, liut an admirably executed and 
plaunod torso of such a work will be foimd in 

1. Hill, II. 15., The Constitutions of Continental Europe, 1789-1813 
(Journal of Modem History, March 1936, Vol VIII, No. 1, 
pp. 82-fl‘l) The numerous special bibliogi aphies and footnote 
roforenci'S to bo found scattered through the volumes of 

2. Daivkstb, F R and P , Les Constitutions Modernes. Europe — 
Afrique — Asic — Ocdunic — Amdnque, Ti aductions aceom- 
pugndcs dc Notices Histonques et de Notes Explicatwes (Qua- 
tri6mo ddition ontioromont rofondue par J Dblpboh et J. 
LAii'Kiiiiif'iHi'i, 0 vols , Pans, 1928-34), are most valuable, though 
tlio lists are given without critical commentary. The biblio- 
graphical material is not confined only to works deahng with 
tho toxts jirintod in tlus collection, but covers constitutional 
history as well. Numerous select bibliographies, dealmg m a 
moro compact way with conteinporaiy oi recent governmental 
forms, will bo found in tho artioles on constitutional subjects 
in tho 

3 Encyclopaedia of the Social Sciences (ed Sbligman, E. A and 
Johnson, A , Now York, 1931-36. Reissue 1936), especially 
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the article on “ Government ” (Vol VII, pp 100-100), which 
has separate bibliographies for History and Theory, General 
Studies and Compilations, the USA, Great Biitam, British 
Dommions, Biitish Commonwealth of Nations, Branco, Bel- 
gium, Italy, Switzerland, the Nethoilands, Germany, Scandi- 
navia, Russia, the Baltic, the Succession and tlie Balkan states, 
Latin Ameiica, Spain, Portugal, Japan and China. A specialized 
bibhography which, within its field, is moro complete and 
up-to-date than either Dabuste (2) or the Encyclopaedia oj the 
Social Sciences (3) appears at the end of 

4 ICAntobowioz, H , Dictatmship A Sociological Study (Cam- 
bridge, England, 1936 • reprmted from Poliiica, Vol I, No 4, 
August 1936) This “ Bibhography of Dictatorship ” (com- 
piled by Elkxn, a ) is restricted to what are therein defined as 
post-war dictatorships, and has separate sections on General 
Works, Biogiaphies, Periodicals, Yearbooks, Germany, Italy, 
the Soviet Union, Austria, Himgary, Poland, Portugal, Spain, 
Turkey, Yugoslavia and Baltic States. It is thus more com- 
prehensive than its title might indicate 
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T. COLT,KCTIONS Olf CONSTITUTIONAL TbXTS 

Tho iii'Ht roalljr satisfactory and representative collection of 
model n constitutional texts was that of 

5. PoLiTZ, K H. L , Die, europlhachcn Verfaasungen seit dem 
Jnhre 17S0 hia uuf die neucste Zeit (First odn , 3 vols , Leipzig, 
1817-1820. Second odn , 3 vols , Leipzig, 1832-33 Stipple- 
inoiitary 4:th vol., od. Bilau, F., Leipzig, 1847) The second 
edition entirely suporsodos tho first (which had been published 
anonymously). Vol. I is confinod to Gonnany , Vol. II denis 
with Fiaiico, tho Nothoilmids, Belgium, Spam, Portugal, the 
Italian states and tho Ionian Islands j Vol III witli Poland, 
Cruoow, Galicia, Swodon, Norway, Switzoiland and Greece , 
Vol IV covers inisoollanoous constitutional changes between 
1833 and 1847. All tho toxta aie given in German and tho 
translations aio lousonably roliablo, as are tho uitiodiiotory 
and explanatory statoinonts An oxtremely useful chrono- 
logical list of the two hundred and fifty documents contained in 
tho first throo volumes is given at tho end of Vol. Ill Many of 
those are Hopnrato laws, edicts and drafts, but about a hundred 
are texts of constitutions proper, and practically every con- 
stitution proinulgatod on tho continent of Europe botwoon 
1770 and 1833 is included. Most of the texts are complete, 
but a few (suoh as that of tho elusive Sicilian constitution 
of 1812) aie paiaphrasod. Tho supplomontary fourth volume 
18 equally painstaking A separate volume was aimounced 
to cover American constitutions sinco 1787, but it nover 
appeared Pblitz cannot bo too highly praised for havmg 
produced such a work at such a timo, and it is still of groat 
value. In Its day its mfluonoe, particularly in Germany, 
rivalled that of Rottock’s and Welcker’s constitutional 
conmiontanos in das Staatalcmkon (1834-49) Not until 
tho Darosto family appeared upon the sceno was anything 
more monumontal produced P5htz is, unfortunately, not 
commonly found in libraries, but a useful alternative is 

6 Altmann, W., AvsgewdliUe Vrkunden zur ausserdeutschen 
Veifasaungsgesohichte seit 1776 (Berlin, 1897 . revised edn , 
2 vols., 1913) contaming Gorman texts, without commen- 
taries, of tlio Virginia Bill of Rights and the Pemisylvania 
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constitution of 1776, the Articles of Confoderation, the Massa- 
chusetts constitution of 1780 and tho United Statos con- 
stitution, the principal French constitutional texts between 
1791 and 1876, the Spanish constitution of 1812, tho Belgian 
of 1831, the Swiss of 1874 and (in the original Italian) the 
Piedmontese Statuto of 1848 The same scholar has also 
covered German constitutions in 

7 Altmann, W , Ausg&ivdhlte Urkunden zw deutschcn Vetfas- 
sungsgesclvLcliie seit 1806 (2 vols., Berlm, 1898) The first 
volume covers the period 1800 to 1866 (the constitution of 
the Confederation of the Rhme bemg given in its French text) 
and the second from 1867 to 1898 Prussia is reserved for a 
sepaiate collection . 

8 Altmann, W, Ausgewdhlte Urkunden zur Bi andenburgtsche- 
Preussischen Veifassimgsgeschichte (2 vols , Berlin, 1897), the 
first volume going up to 1806 and the second coveiing from 
1807 to 1891. A second edition (Berlm, 1914-16) was to be 
m three volumes, but only the two first (before 1806, and 
1800 to 1849) were published Altmann’s scholarship is 
always impeccable and his texts thoroughly reliable 

The leading collection of constitutional texts m French is 
that of Dabeste (2) and four editions of this havo been pub- 
lished smee it first appeared in 1883 Unlike Pfilitz and 
Altmann, Dareste mcludes only constitutions actually m force 
at the time of gomg to pi ess The four editions therefore give 
the texts of virtually all constitutions m force m the years 
1883, 1891, 1913 and 1928 respectively, together with copious 
notes, historical introductions, commentaries and biblio- 
graphies The fourth edition, m six volumes, appeared gradu- 
ally (Vol I, “Europe — Albania to Greece ”, in 1928 ; Vol 
n, “ Europe — Hungary to Yugoslavia ”, m 1929 , Vol III, 
“ Europe — Supplement and Appendix ”, covermg recent 
changes, and includmg index to the tliree volumes, m 1931 , 
Vol. IV, “ Latin America ”, m 1932 , Vol V, “ British Em- 
pires, Africa, Asia and Mandatory Territories ”, in 1933 , 
Vol. VI, “ Umted States of America and States of the Umon ”, 
m 1934) Dareste is pre-eminent among collections of con- 
stitutional texts m any language, but another useful collection 
m French is 

9. MiBKrtTE-GuBTziviTOH, B , Lea conatituUons de I’Europe 
nouvelU (Pans, 1928. Second edn , 1930) A long and useful 
easat synth4tique precedes the collection of texts but they are 
not given separate explanatory notices Italian decrees of 
constitutional importance issued smee 1922 and Hungarian 
constitutional laws since 1920 are mcluded. 
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10. MiiiKiNi'.-GuicTziSvrjxar, 13 , Lea constitutions des nations 
Amh'icaines (PaiiH, 1932), is «. complomoiitaiy volume coii- 
taming toxin lu French of all the constitutions of the sovereign 
HtatoH of Noith and South America in foroo at tho ond of 1931 
Canada is inchidod, but not Newfoundland 

Tho Hist general colloetion of constitutional texts in Eng- 
lish that may bo said to liavo pormanont value was that of 

11, Doui), W. F , Modern Constitutions, A Collection of tho 
Fundamental Laius of Twenty-two of the Most Invportant Coun- 
tiiM of the Woild, with Historical and Bibliographical Notes 
(2 voIb , Chicago and London, 1909) The countries selected 
arc Iho Argontino, Australia, Austria, Hungary, Austria- 
Hungary, Ilelgiuin, Brazil, Canada, Chilo, Denmark, Franco, 
Germany (Vol I), Italy, Japan, Mexico, Nothorlands, Norway, 
Portugal, Russia, Spam, Sweden, Switzerland and tho United 
States of Anu'i'ica (Vol. II) Only constitutions actually 
current in 1908 are inchidod, and all amendments up to that 
year are incorporated. Dodd’s texts, and biiof but valuable 
note's, bavo formed tho basis of many subsoquont collections. 
One of tlu'HO adds to a soloution of those texts a number of 
othoiH as they wore at a date crucial alike in modern history 
and 111 tho history of Modern Constitutions, and 

12 Wriukt, W F , The Constitutions of tho States at War, 1914- 
1918 (Wasliitigtau, U.S. Govormnont Printing Office, 1919), 
thus has special siguiilcanco as being tho last of what may bo 
called tho aiitcdiluviaii oollootions A flood of new constitu- 
tions, appearing m and after 1918, was followed by a flood 
of fresh oollootions of texts done into English. Three of 
tho most tiac'fiil of these, each compiled on a rather different 
basis from either of tho othors, wore 

13. McRain, II. L , and Rogebs, L., The New Constitutions of 
Euroiie (Now York, 1922), comprismg those of Germany, 
Prussia, Austria, Czechoslovakia, Yugoslavia, the R S.F.S.R , 
Poland, Danzig, Esthonia and Finland, togethoi with sum- 
maries of those of Bavaria, Wurttoinborg and Baden Tho 
Belgian constitution of 1931, tho French fundamental laws of 
the Third Ropubhc and tho Italian Statuto of 1848 (all as 
amended np to 1921), togothor with tho French electoral law 
of 1910 and tho Italian Law of Guarantees of 1871, ore givon 
in an appendix, as is also tho Bryoe Report of tho British 
Second Ohamhor Conference of 1018 A 164-pago Introduc- 
tion and useful historical notes add considerably to the value 
of this collooi.ion. 

14. Select Constitutions of the World (prepared for Presentation to 
Dail Eireann hy order of the Irish Provisional Government, 
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1922 Dublin, 1922), containing texts in English, with intro- 
duptory commentaries, of nmeteen constitutions current in 
1922, of which those of the Irish Eree State, Mexico (1917), 
Denmark (1916) and the Union of South Africa are to be 
found neither m Dodd nor in McBain and Rogers, and 

16 Gbasam, M. W, New Oovernments of Central Europe (New 
York, 1926) and New Oovernments of Eastern Europe (New 
York, 1927), whose texts (which follow axtonsivo commen- 
taries) fill m further gaps No all-mclusive collection com- 
parable to the latest Dareste exists with texts in English, but 
satisfactory English versions of most of the world’s constitu- 
tions of the last twenty years exist, and these will be mentioned 
m the chapter bibliographies 

There are a few very useful volumes of constitutional 
documents or extracts from documents made with special ends 
in view, which also come mto the general field, such as 

10 Newton, A V , Federal and Umjled Constitutions. “A Collec- 
tion of Constitutional Documents for the Use of Students ” 
(London, 1923), wherein 40 pp of historical introduction aie 
followed by 28 texts, all in English except the Swiss Federal 
Pact of 1816 and constitution of 1874, of which the ollioial 
French texts are prmted The documents stretch from the 
Swiss Perpetual League of 1291 to tho Geiman Weimar con- 
stitution of 1919, and include the Umted States and the 
Confederate States constitutions, the German Imperial Con- 
stitution of 1871, the Brazilian constitution of 1891, and the 
constitutions and related documents of tho British Dommions 
There is also, with all texts in French, 

17 Auiabd, a , and MrBKiNE-GuBTzfiviTCH, B , Les declarations 
des droits de Vhomme (Pans, 1929), extracted from a large 
number of constitutions 

Mention should also bo made of the great German serial 
publication of constitutional monographs, commentaries and 
texts (all m the German language) which has been appearing 
smoe the year 1907 under the general title of 

18. Das dffentliche JRecht der Oegenwart (edited origmally by 
jELiiiNEK, G., Laband, P , and PmoTY, B , Tubingen, 1907 if.). 
This was a continuation m a revised form of the classic 

19 Handbuoh des offentliohen Rechts der Oegenwart, started by H. 
von Mabcjuaudsen m 1883 (ed. Seydbe, M., and Piloty, R., 
Tubmgen, 1883-1907). 
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Of the voiy liu'gci number of gonoral commontaiies wlnoh 
give a coinpai ativo or aerial troaimont to aeloctod groups of 
inoiloi'ii conatitutiona, or ■winch mvostigato particular political 
iimtitutious or c onatitutional dovolopmonts o'ver a ■wide field, 
the follo-wing hat, arrnugnd roughly m order of dato of publica- 
tion, BooliH to bo represontntivo only It contains certain 
books of impoitanco in tho development of the study of oom- 
paiativo govcnninoiit that havo, for the purposes of tho 
student, long since boon aupoisodod, and othois which are 
important more for tho exposition of a point of view than for 
then enduring quahtios as acholaily commontarios, but all are 
boolw in which tlio writer has found significant contributions 
to a fuller undorataiiding of modern constitutions and their 
rolationahipa. Moat of thoso works will re appear in the 
chaiitor bibliograpluea, to bo looommondod for special piir- 
poaoH, but it ia for thoir gonoial usofulnoss that they are listed 
here. 

20. Dk IjOlme, J L , Conahtuli07i de L' AngleUne. an iStat du 
Qouvernament, Anglais, aonipaH avco la forme rdpiAhcaine at avec 
Ics aiUrcs monarrhics de VEurope (2 vols., Genova, 1790 Tho 
lust edition had boon piibhshod in Ainstordain m 1771, and an 
Fjiighsh iiraiiHlatiou in 1772 ) A somewhat uncritical apprecia- 
tion of Ihitish institutions as oontiastod with tho ancien 
idgima on tho Coiitinoiit Many later roprmts. 

21. Dw PA Oiioix, .1. V., Gonstxtutions des principaux fltats de 
I’ E mope cl das l^tats Unis d'Amirique (tho third edition, in six 
volumes, was published in Pans in 1793, hut an English 
translation of an earlier edition appeared in London, in two 
volumes, in 1700, under tho title Review of the OonstituUona of 
the Rrincipal iStates of Europe and of the United States of 
America. Given originally as Lectures. . Now first trans- 
lated from the, I'^renoh.) 

22 (JoN.ST'ANT, B., Oows de droit constitutionnel (Pans, 1814) 

23 TiiKi'L’.Miiiriao, 11, von, Die Politik .' Vorlesungen von Ilemnch 
von Treiischke (od. CoiiNiOTiii.iua, M , 2nd odn in 2 vols , 
Leipzig, 1900). Based on leoturoa delivered in Berlin between 
1874 and 180(1. English translations and expo.sitions of 
oxiiraets from Die Fohtik are given in Davis, H W C , The 
Political Thought of Heim ich von Treitsohhe (London, 1914). 

24 ,TKX.t.iNiOK, G., Allgemcine Staatalehre (3rd odn , od. Julmnek, 
W , Berlin, 1014).' 
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25 Bsmein, a , jSlimenta de dtoit conshtuUonnel fratigaia et com- 
pqfd (8th edn , ed Mzabd, H , 2 vols , Pans, 1927-30) 

26 Dtjq-tjit, L , Traxti de dro^{ conaiitviionnel (2nd edn,, revised 
by the author, 6 vols, Pans, 1921-26, 3i’d edn, 1927-36) 
Diigmt died m 1928 Law m the Modern State, a translation 
(by Laski, P. and H , London, 1921) of one of Ins shorter 
works, provides a useful introduction to his attitude toward 
sovereignty and the state, and therefore to his Tiaiti 

27. Bobgbaud, Q , l^tahhaaement et rdvision dea conatituUona en 
Amdr^q^le et en JHuiope (Pans, 1893 ; English translation by 
Hazen, C D , 1896). 

28 Lowell, A L , Qovernmenta and Parties m Continental Europe 
(2 vols , Cambridge, Mass , 1806), remains valuable, but his 

29 Governments of Fiance, Italy and Qeimany (1914), and agamhis 

30 Greater European Qovernmenta (2nd revised edn.. New York, 
1926) brmg some of its material more up to date 

31 Eishbb, H a L., The Republican Tradition in Europe (Lon- 
don, 1911) 

32 Beyoe, J (Viscount), Modem Demociaciea (2 vols , London 
and Now York, 1921) 

33 Hasbaoh, W., Die pailamentai ische Kabinettaregierung 
(Leipzig, 1919) 

34 Redslob, R , Die parlamentariache Regiei ungaform (Tubingen, 
1918 Flench trans , 1924). Compare with 

36 Buedeau, G , Le Rdgime Parlementaire dans lea Constitutions 
Europdenea d’aprds Guerre (Pans, 1932), which is more com- 
prehensive 

30. Jbnks, B , The State and the Nation (revised edition, London, 
1936, with new chapter on “ Post-War Developments ”). 

37 Laski, H J., Grammar of Pohtice (London, 3rd edn., 1934). 

38 MaoIvhb, B M., The Modern State (Oxford, 1926). 

39 RiraoiEBO, G. de. History of European Liberalism (trans 
from the Itahan by OoLLiuawoOD, B B , London, 1927). A 
unique book, of very great value to those embarking on the 
comparative study of modern governments Has an excellent 
critical bibliography 

40 Headlam-Moblby, A , The New Demooratio Conatitutions of 
Europe (London, 1929) Useful bibhography but no mdex 

. 41 Bay, P. O., Major European Governments (Boston, 1931), with 
excellent bibhographical hsts, mcludmg articles as well Os 
books. 
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42. Finmb, n , 'I'lieouj and PiuGtice of Modem Oovernment (2 vole , 
Loudon, 1932) Of inoomparablo solidify, but his ^eorher 
Fotcign Oovernnmtta at Work (Loudon, 1921) atill remains 
useful 

43 Lavuiionk, B,, he go^wcrneinent dea ddmocratiea modernes 
(2 voIh., Puns, 1933). Intorosting for comparison with Bbyce 
(32). 

44 ZuucuER, A. J., The Experiment loith Democracy m Central 
Europe (Now Yoik, 1033). Extends also to the Russian 
succession states. Good bibliographical lists and model 
analytical index. 

45 BueIiT,, R. L (od.), New Qoveinments in Europe The Tend- 
ency Townid Dictatorship (Now York, 1934. Revised edn., 
Now York, 1937), treating Italy, Germany, the three Baltic 
states and Ji’mland, Poland, the Soviet Union and Spam 

40. Btnonr,, R Ij, (cd ), Democtatic Governments in Europe (New 
York, 1935) A companion volume dealmg with Britain, 
Eranco and Switzorland. 

47 Fobu, G S, (ed,). Dictatorship m the Modem World (Mm- 
uoapoIiH, 1935). Draws the net wider than Europe alone 
To bo compaiod with tho essay by Kantobowicz (4), winch 
does not 

48 La.ski, H. ,T , The State in Theory and Practice (London, 1936) 
Anothor last word, but stimulating as always 

49 Bobniiaic, C., Qenealoqie der Verfassungen (Abhandlungen aus 
dnin vStaats- und Voiwaltungsreoht. Heft 60, Breslau, 1936). 
Piosonts a groiniing of modem constitutions since 1787 slightly 
difforont from that adopted here, and reaches a dogmatic 
conclusion not fully in keeping with the breadth of the rest 
of tho study, but has boon of tho greatest value as a “ control ” 
m tho prnpartti.ion of tho present work, and should serve a 
similar purpose to its readers. 

50. WiTMAN, S. L., Visual Outline of Comparative Government (New 
York, 1935). An inteiosting attempt to summarize oertam 
ourn'iit governmental systems in the form of a senes of charts. 
Forty-four charts, with explanatory notes, cover the United 
Kingdom, tho British Empire, Franco, Germany (both Weimar 
and tho Third Reich), Italy, the U S.S.R , Switzerland and 
Czochoslovakia. British local governmont and the Italian 
corporative organization respond particularly well to such 
a treatment. 

61 Clokiiu, H. M., The Oiigm and Nature of Constitutional Govern- 
ment (London, 1937). Another contrasting classification of 
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constitutions since 1789, -which takes British institutions as 
the focal point Brief stud-y with useful notes hut no biblio- 
graphy 

62 Munbo, W B , The Qovernments of ISurope (3id odii , New 
York, 1938) devotes nearly half its space to Great Britain, 
but also covers Franco, Geimany, Italy and Russia in detail 
and has a chapter on Japan Excellent bibliopraphios. 

62a Gibaud, E , Le pouvoir ex&cuUj dans les dimocraties d' Europe 
et d'Am&rique (Pans, 1938), on important work appearing too 
late to be used here, gives a detailed analysis of difforont typos 
of contemporary democracies, classifying them as “ presi- 
dential”, “directorial”, and “parliamentary” Comparo-with 
Bryoid (32) and Laveronb (43) 

III. Yicaiibooks and Almanacs 

Much useful information concerning constitutions current 
durmg their year of publication can be obtainod fiom such 
compilations. Among tho moat useful from this point of view 
(though nob all, despite their names, appear regulaily) aie the 
America Y earhooh, tho Annuaire Interparlemontaire, the 
Europa Yearbook, the Near East Yearbook, the Japan-Man- 
ahukuo Yearbook, tho Swedish Yearbook and the World 
Almanac, but by far tho best is 

63 The Statesman’s Yearbook (ed Eystpin, M , London Annual 
volume appears May oi June) The sections on the govern- 
ment of the various co-untries of the world, though brief, give 
excellent outlines, completely up to date and thoroughly 
rehable. The bibhographical lists are somewhat miscel- 
laneous, but are also very useful 
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Thcnc me selcet oi sample Inhhograpliiea and aim nowhere 
at being t xhnusime. It is assumed that full use will be made 
of the detailed bibliographical information to be found in 
many of the works hei e listed. 


PART I 

CHAPTl^U 11. 'I’TIB UNITED STATES OE AMERICA 

64. FaiwianI), M , Recotda of the Federal Convention of 1787 
(3 volfl,, Now Haven, 1011. Re-issue I'evmed, in 4 vola., 
1037), is most comprohonsivo, but an accessible separate 
iiO-^t of 

66. Madison's Notes (cd Hunt, G , and Soott, J B ) has been 
published, iogoihoi with other useful mateiinl, in a volume 
of tlio Cuniogio 8oric.s (Oxford, 1020) The best annotated 
edition of 

60 'Phe li'ederaltsl (Hamilton, MAnisoNand Jay — quoted pp. 19, 
20 twice, 23 and 26) is that of Fobd, P L (New York, 
1608), but the full text is to be found in a volume of 
“ Everyman's Libraiy " 

67. PooiiK, R. Ik, I'he Federal and State Oonsiiiutions, Colonial 
Chailets and other Oiganic Laws of the United Slates, compiled 
undet order of the U S. Senate (2nd edn., 2 vols„ Washington, 
1878), reituuus a documoutary mine There is also a later 
edition (same title, od. Thobx’Ii, P N., Washington, 1909) 
in 7 volurnos. 

Secondary works on the background of the constitution 
and of a general natuie, include the classic 

68. Fiskk, J , The Critical Period of Amencan History, 1783-1789 
(Boston, 1888), with which may be compared a more recent 
survey, 

69. Nuvins, a., 2Vio Amencan States during and after the 
' lievolution, 1775-89 (New York, 1924), which has a useful 

bibliography. More specialized in approach, but immensely 
stimulating, are 

00. Adams, R. G,, Political Ideas of the American Revolution 
(Durham, N. Car , 1922), 

01. BiscKioii, C., The Declaration of Independence (Now York, 
1922), and 
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62 McLAtroHLiN, A O, Foundations of Arne? loan Constitu- 
hpnalism (New York, 1933), the arguments of all of whom are 
neatly summarized and synthesized by 

63 Humphuhys, R A , The Rule of Law and the American 
Revolution (Law Quarterly Review, Vol. LIII, No CCIX, pp. 
80 98, London, January, 1937) 

For the malting of the constitution itself thoie are 

6J Fabband, M,, The Fiarmny of the Constitution of the United 
States (New Haven and London, 1913 — quoted p. 19) and the 
relevant chapters of 

66 MoLATJOHinr, A. C , Constitutional Histoiy of the United States 
(New York, 1036), while a monograph study of great influonee 
upon later constitutional studies and lesearch was 

66. Beabd, C a , An Economie Interpretation of the Constitution 
of the United States (Now York, 1913, 2nd edn , Now York 
and London, 1936 — with a new preface defending the work 
from various criticisms, especially those of T 0. Smith made 
at the Annual Confeience of the American Histoiical Associa- 
tion, January 1934 — quoted p 13), 

67, Beaed, 0 A , The Bconomta Origins of Jeffersonian Demooiacy 
(New York, 1916) uses a similar technique m an mtorprotation 
of the first decade of the rigime of the constitution. 

Commentaries upon the United States constitution and 
upon the governmental system that has developed under it 
are legion, but the four works mentioned on p, 25 together 
give a continuous picture of the revaluations of succeeding 
generations The Federalist (66) was followed, at intervals of 
roughly half a century, by 

08 Tooquevixle, a db, De la dimooratie en Amirique (Pans, 
1836. Frequently reprinted and translated into many 
languages. The French edition of 1848 is specially mterestmg 
because of its new introduction refeirmg to the Frenoh 
Revolution of that year), 

69 BaYOE, J (Viscount), The American Commonwealth (London 
and New York, 2 vols., 1888 Revised edn , 1910 — quoted 
pp. 21 and 23), and 

70 Bbogaet, D. W , The Ammican Political System (London, 
1933 The American edition appeared m the same year mider 
the title of We The People). On a very much less compre- 
hensive scale than any of thesh, but extremely penetratmg 
and stunulatmg, is the little book of an American scholar 
(Tocquevrlle was French, and Bryce and Brogan were British), 

71. MoBain, M. L., The Lnvtng Constitution (New York, 1928 — 
quoted pp 27 and 29). 

(The Bibliographies to Chapters XVII and XXVIII contain 
further material concerning the United States of America ) 
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CHAPTER III THE FIRST FRENCH REPUBLIC 

Hill’s bibliographical article (1) on The Oonstitutiom of 
Continental Ewope, 1789-1S13, which discusses secondaiy 
works as well as collections of texts and legislative pro- 
ceedings, mentions all the important titles. Other biblio- 
graphical articles, also published m the Journal of Modem 
History, that will be foimd useful, but more particularly for 
filling in the baekgroimd of this chapter, are 

72 Gottsohalk, L., Studies since 1920 of French Thought in the 
Period of the Hnlightenment (Vol. IV, No. 2, June 1932, pp 
242-260), 

73 SuAifisK, B C., Bourgeois Nationalism in the Pamphlets on the 
Eve of the Fiench Revolution (Vol X, No 1, March 1938, 
pp 31-60), covering pamphlets pubhshed durmg the eighteen 
months precedmg the meetmg of the States-General, claimed 
to rival the Gainers m significance, and 

74. Bourne, H E , A Decade of Studies in the French Revolution 
(1919-1929) (Vol. I, No 2, Jmie 1929, pp 266-270), a decade 
durmg which appeared the last works of Aulard and Mathiez 
published before their deaths 

The existence of these recent bibliographies makes a long 
bibliograpliioal list superfluous, and only a few of the most 
essential and significant works will here be separately 
noticed. 

76. Duguit, L., and Monnibb, H , Les Constitutions et les prinei- 
paux lois politiques de la France depms 1789, “ CollationnSes 
sur lea O’extes Officiels, pr6c6ddes de Notices historiquea et 
suivios d’uno Table Analytique d6taill6o ” (Pans, many 
editions, each including revision up to date of pubhcation, 
edition used dated 1932) is the definitive collection of French 
constitutional texts, and the very long historical introduction 
IS in itself a work of great value. Complete references to the 
“ Toxtos Officiels ” are given (Quoted p. 60.) 

70. Andebson, F. M., Constitutions and other Select Documents 
illustrative of the History of France, 1789-1901 (Minneapolis, 
1908) gives renderings into English of some of these texts, 
while 

77. Ljsgg, L G W., Select Documents illustrative of the History of 
the French Revolution, The Constituent Assembly (2 vols., 
Oxford, 1906), though confinmg itself to the years 1789-91 
and giving all documents in the origmal French, includes 
many extracts from contemporary newspapers (which are 
usefully discussed in the introduction) and other material 
(such as the official summary of the Oahiers and the king’s 
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manifesto on the occasion of his flight to Varonnes) that is 
beyond the scope of DtrauiT and Monniee (76). 

78 E , Reflections on the Revolution in France (London, 
1790 Many times repimted, but perhaps most conveniently 
for the student of the French Revolution in “ Tho World’s 
Classics ”, with Burke’s Letter to a Member of the National 
Assembly, 1791, and his Thoughts on French Affatis, 1791, in 
the same volume) and 

79 Painh, T., Rights of Man (London, 1791 Many times le- 
prmted, and in “Everyman’s Library ”) though so well known, 
demand special mention here for their lespectivo attack upon 
and defence of the Declaration of the Bights of Man and the 
new French constitution under preparation as they wrote A 
modern essay upon the Declaration of the Bights of Man 
which has already become a classic, is that of 

80 Jelmnek, G., Die Frklarung der Manschen- und Bilrgei - 
rechte (4th edn , Munich, 1927 Engl trana by Fabeand, M , 
as The Declaration of the Rights of Man, Now Haven, 1901), 
and this in its turn can be compared with the compaiativo 
study by Atjlabd and MiaiciUE-Q-iJETZliiViTOH (17) 

81 Aulabd, a , Histoire Politique de la Rdvolution Frangaise 
(1789-1804 — Pans, 1900 Engl trans , by Miaxl, B , in 4 
vola , London and Leipzig, 1910) is another classic that cannot 
yet be considered as entu'ely superseded by the later works of 
MlADELin, Mathiez, Sasnao and others, which are adequately 
discussed in the bibliographies (1, 69 and 71) cited 

82 Deslandbes, M , Histoire Gonstitutionnelle de la France, 17 S9- 
1870 (2 vols , Pans 1932) is a recent work treatmg mstitutional 
developments on an adequate scale 

Three recent works in English that have considerable 
value to the student of the constitutional history of the 
French Bevolution, though not confined to tins aspect, are 

83 Hyslop, B F , French Nationalism in 1789 according to the 
General Oahiers (New York, 1934), 

84 Thompson, J M , Robespierre (2 vols , Oxford, 1936), and 

86. Gabbett, M B , The Wstates General of 1789 (New York, 

1936), with which may be compared an earher German 
work, 

86a Bedsloe, B , Die Staatstheorien der franzbsischen National- 
veraammlung von 1789 (Leipzig, 1912). 

(Bibliographical references for the Satellite States of the First 
French Republic will be found in the Bibliography to Chapter VI ) 
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CHAPTER IV. INSPIRATION OF FRANCE AND AMJ^RICA 

For the “ Braban^on ” constitution of the “ Belgian 
United States ” of 1790 see Hill’s bibliographical article (1) 
For backgi'ound, 

86. PiRENNE, H , Histone de Belgique (6th edn , 6 vols , Brussels 
1929) is useful, though his treatment of this particular episode 
IS not very penetratmg A stunulatmg monograph is 

87. Goeman, T K, America and Belgium. A Study of the 
Influence of the United States upon the Belgian Revolution of 
1789-90 (London and Now York, 1926). 

Latm American constitutions and constitutional develop- 
ment receive volummous bibliographical notice m Daeestb 
(2). Volume IV of the fourth edition is devoted to those 
current m the year 1932, and the three earlier editions contain 
texts of many more Latm American constitutions now no 
longer m force MraEjun-GtrETZitviTCH (10) provides an 
alternative here to the latest Dareste, but is loss exhaustive 

88. Rodeictoez, J I , a Compilation of the Political Constituhona 
of the Independent Nations of the New World (3 vols , Washing- 
ton, 1907. U S Government Prmting Office) gives virtually 
all Latin American constitutions m force m 1907 m their 
ongmal versions and in English translations, Dodd (11) 
improved upon the translations and brought the constitutions 
more up to date a year or so later in the cases of the Argentine, 
Brazil, Chile and Mexico A general Latm American bibho- 
giaphy that is of value to the student of constitutional 
developments, but which does not mclude recent works, is 

89 Goldsmith, P H., A Brief Bibliography of the Books in English, 
Spanish and Portuguese i elating to the Republics commonly 
called Latin American, “ with comments ” (New York, 1916). 
The bibliographies to the two excellent woiks by 

90. Robeetson, W S , History of the Latm Ameiican Nations 
(Revised edn , New York, 1932) and Ri.se of the Spanish 
American Republics (New York, 1928) may be used to supple- 
ment Goldsmith in a more selective field Other secondary 
works that woro found spocially lUummatmg for governmental 
dovolopmonts were 

91. Beyob, J (Viscount), South America, Observations and Im- 
pressions (London and New York, 1914), as well as his Modern 
Democracies (32), especially Vol. I, Oh 17 — quoted pp. 46* 
and 46-47 — and J P. Rippy’s chapter on “ Dictatorships 

Note " quoted p 46 ‘ ” indicates that it is the first quotation on page 

46 of the proHont work that is talcen from the woilc cited 
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in Spanish America” m Fobd’s Dictatoiship (47 — quoted 
pp 46'*and47>). 

92 Kiekpatbiok, F. A , Latin America (Cambridge, 1938), a 
long-awaited work, appeared too late to bo used here, but it 
pays considerable attention to constitutional developments. 

93 Mecham, J L , The Miniatiy of State in Latin America (an 
article m The Southwestern Political and Social Science 
Quarterly, Vol VIII, No 2, Austin, Texas, Sept. 1927 Ro- 
prmted separately) is an mvaluable and erudite essay winch 
helps to offset some of Rippy’s flamboyance, as well as that of 

94. Hamblooh, Pi , Hia Majesty the President — A Study of Con- 
stitutional Brazil (London, 1936 — quoted pp. 48 and 49), 
which ranges far beyond Brazil and sometimes on to very de- 
batable ground, but which is stimulating if used with caution 
Hambloch has also published reliable and handy translations 
into English (together m one pamphlet, Sao Paulo, Brazil, 
1934) of the Brazilian constitutions of 1891 and 1934 The 
imperial Brazilian constitution of 1824 is printed in the first 
edition of Dabeste (2) and that of 1891 in the three later 
editions 

For the background of Portuguese constitutional history 
see the best modem general history of Portugal 

96 Lbgband, T , Histone du Portugal de I’onziime sitcle A nos 
jours (Pans, 1928). Politz (6) prmts the Portuguese con- 
stitutions of 1822, 1826 (m Vol III) and 1838 (m Vol. LV) m 
German, and Dodd (11) that of 1826 m English, with amend- 
ments to 1909 

For Spamsh political and legal institutions there is 

96. Bauohhaupt, F W von, Oeschichte der spanischen Oesotz- 
quellen (Heidelberg, 1923) and the more general background 
can be found m 

97. Hxjme, M a S., Modem Spam, 1788-1918 (revised edn., 
London, 1926), HiLL’a bibhography (1) covers the constitu- 
tions of 1808 and 1812. Much constitutional mformation can 
be obtamed from the special edition of the section on Spain 
m the great Spamsh Encyclopaedia, “ Enciolopedia Espasa ” 

98 Eapa'ha. Eatudio geogrdfico, politico, histdrico, cientlfloo 
literario, artistico y monumental (“ edicion especial del tomo 
XXI de la Enciolopedia Espasa ”. Teroera edicibn. Madrid, 
1936). 

The Norwegian constitution of 1814 is prmted in most of 
the important general collections of constitutional texts, 
mcludmg those numbered m this bibliography 2, 6, 6, 11, 
14 and 18. Of the separate English translations, that of 
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99 Braekstad, H 1^., The Constitution of the Kingdom of Norway 
(London, 1916) naay be mentioned for its useful commentary. 
Dabeste (2) provides an extensive special bibliography of 
native and foreign works on this constitution and its rigime 

{The Bihliogiaphy to Chapter XXYII contains further 
matei lal concerning Spam and Portugal ) 


PART II 

CHAPTER V. CONSTITUTIONAL ABSOLUTISM 
OF YEAR VIII 

Hill’s bibliography (1) and Duguit and Monnieb’s col- 
lection of toxts (76) cover Bonapartist Constitutionalism 
comprehensively, though the former stops with the year 

1813 Anderson (76) translates the Bonapartist con- 
stitutional documents mto English A Journal of Modern 
History bibliographical article, 

100 Dutoher, G, M , Napoleon and the Napoleonic Period (Vol. 
IV, No. 3, Sept 1932, pp. 446-462), usefully discusses recent 
general Napoleonic studies excluded by Hill’s terms of 
reference, and also mcludes the years after 1813 

Among secondary works Dbslandbes (82) oontmues 
useful, and of the general histones the classic 

101. Vandal, A,, L’avinement de Bonaparte (2 vols., Pans, 1903- 
1906) can now be compared with 

102 Madelin, L , Le Conaulat et L' Empire (Pans, 1932. English 
trans in 2 vols. by Buckle, E F., London, 1934-36), 
though the scale of the latter is smaller than Vandal’s for 
the years they both cover (1799-1804) 

103. E.smein, a , Pricia da I'histoire du droit franpais de 1789 d 

1814 (Pans, 1908) is an mvaluablo signpost through the re- 
volutionary and Bonapartist legal reforms. 

The followuig worlrs, of a more general nature, were made 
use of for purpjoses of quotation in this chapter . 

104. Fisher, H. A L , Napoleon (“Home University Library’’, 
London and New York, 1912 — quoted p. 64*'l), an admir- 
able hors d'ccuvre 

106. Bourrienne, F. de, Mdmoiies de NapoUon Bonaparte (10 
vols.. Pans, 1829-31 Several English translations m numer- 
ous editions, uioluding an abridged translation liist pubhshed 
in London in 1836 and reprmted in one volume m 1906 — 
quoted p. 61), depicting Napoleon as seen by his boyhood 
friend, later his secretary, and 

2l 
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106 Gubdalla, P., The Second Empire (London, 1022 — quoted 
p. 64 *). which, despite its title, also has a lot to say about 
the First Empire and its foundations. 


CHAPTER VI THE NAPOLEONIC SPHERE 
OF INFLUENCE 

Hill’s bibliography (1) contmues to be of great value, 
and most exhaustively comprehends the Napoleonic sphere 
of constitutional mfluonce For secondary roadmg and for 
further bibliographical mformation on detailed matters the 
relevant parts of the classic^ 

107 SoBEL, E , U Europe et la ItSvolution Eianpaise (8 vols , Paris, 
1886-1904), can now be supplemented by the equally monu- 
mental 

108. Deiaiilt, E , Napoldon et VEurope (6 vols.. Pans, 1010-27). 

P6litz (6) prints German, versions of nearly all the con- 
stitutions of the Napoleonic spheie of mfluonce, and French 
versions appeared m 

109. Le Momteur Unwersel (Paris, 1789-1868. At first named 
La Gazette Nationale). The files of this unique “ official 
newspaper ” are mvaluable to the student of the Napoleonic 
period, durmg which, at times, it alone, of all the French 
(or mdeed of the European) press, enjoyed the favour of the 
rSgime. 

For Switzerland durmg this phase 

110. Kaiser, S , and Steiokeb, J,, Qeschichte und Texto der 
Bundesverfassungen der schweizerischen Eidgenossensohaft, von 
1798 bis zur Oegenwart (Bern, 1901) is a modern alternative 
to PdLiTZ (6), with more extensive commentary, and there 
IB also a separate study by Strieker of the Duectorial republic, 

111. Striokeb, J, Die helvetische Bevohition, 1798, mit Hervor- 
hebung der Verfassungsfragen (Frauenfeld, 1898). 

The standard history of the Netherlands, 

112 Blok, P J , Oeschiedenis van het nederlandsche Volk (4 vols , 
Leyden, 2nd edn., 1912-15 Enghsh trans of 1st edn , 
London, 1898-1912) is the best general account of constitu- 
tional developments durmg this period, but a special study, 

113 OoLENBBAisrDEB, H T , He baiaafsche Repubheh (Amsterdam, 
1908) IS more detailed Compare with tliis an earlier work, 

113a. Lh&eand, P , La riniolution frangatse en Hollande La 
ripubliquB Batave (Pans, 1894) 

The constitutions are all m Politz (6), but the Moniteur 
Universel (109) omits that of 1798 
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Texts of nearly all the Italian constitutions of this period 
— PoLiTZ (6) of course has German versions — are printed m 

114 Baccolta di consUhmone italiana (Turin, 1862) FoV the 
otheia see Hint (1), whose bibliography is particularly good 
on tho Italian side. Monographs dealmg with the earlier 
period nro 

116. GAiriTABiiit, P., Bonaparte et les rdpubhques italiennes, 1796- 
1799 (Pans, 1896), and 

116 PiNOAUD, A., La dormnation franfaiae dans I'liahe du nord 
(2 vols , Pans, 1914), with a good bibliography, while for 
tho later period there is 

117, Deiault, E , NapoUon en Itahe, 1800-1812 (Pans, 1906) 
The Parthenopaean republic was the subject of an early 
work of 

118 Ceoge, B , Studi Storic^ sulla rvuoluzione napohtana delVanno 
1799 (Rome, 1897 , 3rd edn , Ban, 1912), and for Naples 
generally there is his well-known Stona del regno di Napoh 
(Ban, 1926) On Sicily there is a useful article by 

119. Laokland, H M , The failure of the constitutional experiment 
in Sicily, 1813-14 {English Historical Review, Vol XLI, 
1926, pp. 210-236). 

The constitutions of Germany are all to be found in 
Volume I of Politz (6), and the most important documents 
from 1806 onward m Altmann (7), as well as m the eaiher 
colloetion of 

120. Weil, K , Quellen und AhtensMohe zur deutachen Verfaa- 
sungsgeschichte seit 1806 (Leipzig, 1860). Of the extensive 
monograph matenal, throe works m English, 

121 Goooh, G P , Oermany and the French Revolution (London, 
1920), invaluable for the backgroimd period, 

122. Aeis, R , History of Political Thought in Germany (London, 
1936), and 

123. Fishee, HAL, Studies in Napoleonic Statesmanship 
Germany (Oxford, 1903 — quoted p. 76), are among the best 
of tho more general studies. More specialized m content are 
such works as 

124 SnEViiiEES, G , L'Allemagne frarufaise sous NapoUon I 
(Pans, 1904) and 

126 Beok, C,, Zur Verfassungsgeaehichte des Rhembunds (Mamz, 
1890), while as a general survey from 1806 to 1814, the first 
volume of 

126 Teeitsohkh, H von, Deutsche Geschichte im 19 Jahrhundert 
(6 vols , Leipzig, 1879-94. English translation, only reason- 
ably satisfactory, by Paul, E and C., 7 vols , 1916-19 — 
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quoted p. 76) has yet to bo surpassed, though its prejudices 
are many, and at times violent 

r 

PoLiTZ (6) has the Polish constitution of 1791 in Gorman 
but AiiTMANisr (7) excludes it A contemporary English 
translation 

127 New Constitichon of the Oovemment of Poland, established by 
the Revolution of the third of May 1791 (London, 1791) was 
probably that used by Edmund Burke as tho basis for his 
praises m his Appeal from the New to the Old Whigs and for 
hia criticisms m hia Thoughts on French Affairs — quoted 
p 79 — but it IS clauned not to bo very reliable. With Burke’s 
views it IS interesting to compare those expressed on the 
subject of the ancient Polish constitution by John C. Calhoun 
in A Disquisition on Government — quoted p. 78, via MoBain 
and Eogebs (13). For Poland in process of dissolution at 
this period, an excellent study is 
128. Lord, R H., The Second Partition of Poland (Cambridge, 
Mass , 1916), while a masterly brief history of Poland is 
129 Phillips, W. A , Poland (“ Home University Library ”, 
London and New York, 1916 Revised edn., 1929 — quoted 
p 80) An old comparative study, 

130. Lelewal, K , Analyse et parallile des trois constitutions 
[polonaises} de 1791, 1807 et ISIS (Arras, 1833), remains 
useful. 

The Spanish constitution of 1808 is in P6litz (6) m 
German and in tho Moniteur Universel (109) in both French 
and Spanish, and the impact of Napoleon I on Spam is dealt 
with at length m 

131. Gbandmaisok, G de, Fspagne et Napol&on (3 vols.. Pans, 
1908-31), containing official documents Further, see Biblio- 
graphy to Ch. IV, and Hill (1). 

CHAPTER VII POSTSCRIPT TO BONAPARTISM 

Duoijtt and Monhibe (76) prmt all important constitu- 
tional texts for both the First and the Second Empire Tho 
Napoleonic constitutional legend is best traced through tho 

132. Oorrespondance de NapoUon I (32 vols , Paris, 1868-70), 

133 Cases, Las (Coimt of). Memorial de Sctinte-HdUne (4 vols , 

London, 1823 4th edn., Brussels, 1828) and 
134. Bonapabtb, Lotns-NAPOLEOH (later Napoleon III), Les 
Iddes Napolioniennes (Pans, 1839), to which Gdedalla’s 
Second Empire (106 — quoted p 86) provides a sprightly, 
and 



oiih vii-viii Chapter B%hliographies ’ 489 

136 Fi3HEB, HAL, Bonapartism (Oxford, 1908) a more sober 
introduction ^ 

A curious aspect of the constitutional intrigues of 1814-16 
in Franco has recently been uncovered by the publication of 

136. Benjamin Constant's ‘Projet' for France in 18M (by Sooii', 
F D , in the Journal of Modem History, Vol VII, No 1, 
Maicli 1936, pp 41-48) which envisaged Bernndotte as 
Napoleon’s successor on the Fiench throne, and which 
Bornadotte himself approved and amended m February 
1814 The ideas in this Projet should be compared with 
Constant’s views as expressed in his Gours (22). 

A J oumal of Modern History bibliographical article, 

137. SoHNEBB, R , Napoleon III and the Second Empiie (Vol. 
VIII, No 3, Sept 1936, pp 338-366) is extremely compre- 
lionsive, discussing not only such earlier monuments as 

138. Ollivibb, E , L'Empire Lib&ral (16 vols , Pans, 1894-1912), 
and La GoBoia, P de, Histoire du Second Empire (7 vols.. 
Pans, 1894-1906), but more recent publications of every sort 

139 Mabx, K , Der Achizehnte Brumaire des Louis Bonaparte 
(New York, 1862. Engl, trans , New York, 1889), an 
example of the mspired journalism which Marx produced 
durmg his early years of penury m London, pomts and 
drives home a sigmfioant historical parallel. 


PART III 

CHAPTER VIII. LEGITIMISM IN THEORY 
AND PRACTICE 

The development and ramifications of the theory of 
Legitimism still await really satisfactory specific treatment 
Perhaps the best approach both to the theory and to its 
literatuio is tlirough a masterly biographical study, 

140. Sbbik, H (Ritter) von, Mettemich (2 vols , Vienna, 1926) 
A convenient summary m English of Srbili’s treatment of 
his subject, together with an appreciation of the work of 
Bibl and others, is contamed m an essay on Mettemich m 

141. WooDWABD, E. L , Three Studies m European Conservatism 
(Oxford, 1928). Legitimist theory is briefly dealt with m a 
general way by RuoaxEBO (39), by 

142 Wbbeb, a , Die Krise des Modernan Staa,tsgedankens in 
Europa (Stuttgart, 1926) and by 

143 Fishbb, H. a Tu , a Histoiy of Europe (Vol. Ill — The 
Liberal Experiment, London, 1936 The three volumes of 
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this work have since been re-iasuod as one), while Legitimism 
jn action is the subject of a general study, 

144. Phillips, W A , The Confederation of Europe (London, 1920) 
which now (like A. W Ward’s excellent bibliography for the 
period of the Congress of Vienna in The Cambridge Modern 
History, Vol IX, 1906, pp 867-876), while still valuable, has 
become rather out of date, following the vast mass of recent 
publications on this period Dealing more directly with 
constitutional issues, Bobnhak (49) has an illuminating 
chapter (Ch IV) on “ Der Verfasaungskreis von 1814 ” — 
quoted p, 97. 

Foi the years from 1814 onwards documents published in 

146 British and Foreign State Papers (Foreign Office Pubhoations, 
London, 1819 ff ) give much material of constitutional im- 
portance, includmg the texts of treaties (such as the Final 
Act of tho Congi'ess of Vienna) and contmontal constitutions 
For an understandmg of motives and policies of the whole 
Congress period, tho diaries of the “ Congress-Secretary ”, 

146 GtENtz, F von, TagebiLcher, 1800-182S . . . am dem Nachlass 
Vamhagen's von Enae (Leipzig, 1861 Bevised edn., 4 vols,, 
Leipzig, 1873-74) are of first unportanoe 

The Swedish constitution of 1809, as befits the doyenne 
of survivmg European written constitutions, is prmtod m 
most of the important coDections and in many languages — 
ui English m Dodd (11) and Select Constitutions (14), m 
French m Dabestd (2), m German m Politz (6). An 
accessible modern text in Swedish, with amendments and 
commentary and the most important constitutional laws, is 

147 Malmgbem, R , Sverigea grundlagar och tillhorande fenfatt- 
ningar med fbrklarmgai (2nd edn , Stocldiolm, 1926). An 
older standard commentary, 

148. Fahlbbok, P B., Svcriges fdrfattning och den modeiriaparla- 
mentarismen (Lund, 1904) has been translated mto both 
French (Pans, 190.5) and German (1911). An appreciation 
of Sweden’s contemporary governmental trends is to be 
found m 

149 Child, M W., (Sweden Tfte Middle TFai/ (New Haven, 1936) 

149a Apzblius, N a , a Bibliographical List of Books in English 
on Sweden and Literary Works Translated into English from 
Swedish (Stockholm, 1936) is extremely useful. 

CHAPTER IX LEGITIMISM IN PRANCE 

To Duguit and Monnlbb (76), Andebson (76), Politz 
( 6) and Altmann (6), who give the texts, and to Dbslandees 
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(82), should bo iiddod, for the period of the Restoration in 
Franco, 

160 BAiiTiiiSiLiiiMY, J , L' Introduction du rdgime parlemeniatre en 
Franca sons Lows XVIII et Gha/rles X (Pans, 1908) an 
oxcoUont survey The contemporary woiks of Constant 
(22 and 136) and of 

161 Chatkauhriand, F, R (Vicomte do), L>e Bonaparte, des 
Bouibons, et de la nSeessitd de ae ralher d nos princes Ugitimes 
(Pans, 1814) and De la monarchic salon la charte (Pans, 
1810), two famous pamphlets which had the respective 
offoots of raising Chateaubiiand’s pohtioal fortunes to their 
dizMOst heights and (during the ultra-Royahst reaction) 
jilunging thorn to their lowest depths, give a good idea of the 
attitude of the moderate constitutionalists That of the 
right and the left extiemists has been exammed by 

162 Hudson, N E,, Ultia Royalism and the French Restoration 
(Cambridge, 1936) and by 

163 Weill, J. G , Hiatoire du parti rdpublicain en France, 1815- 
1870 (Pans, 1900) For the Boimpartiats see the Bibliography 
to Chapter VII generally, and titles 132-136 in particular 


CHAPTER X LEGITIMISM IN GERMANY 

PoLiTZ (6), whoso first volume is devoted to German 
constitutional documents (supplemented after 1833 by Vol 
IV), Altmann (7 — Vol. I, and 8 — Vol II) and Weil (120) 
givo tho texts m German, the fiist threo editions of Dareste 
(2) give texts in French of those German constitutions 
of this period which survived into the Hohenzollern- 
Bismarckian empire, while the fourth edition oontmuos 
(Vol. I, pp 99-206) to give valuable bibliographical informa- 
tion concerning them, whenever it prmts later constitutional 
texts of tho states concerned A comprehensive collection 
m English of the texts of German constitutions before 1848 
docs not appear to exist, and many of them do not seem to 
havo been tianslated mto English. 

164. Hartung, W., Deutsche Verjasaungageachichtc vom 15 
Jahrhundert bis zur Qegenwart (3rd edn,, Leipzig, 1928), with 
its excellent bibliographies, and the general histones of 
Treitsouke (126 — quoted twice, p. 113), 

166. Denis, E., L'Allemagne, 1810-1852 (Pans, 1899) and 
166. Ward, A VI , Germany, 1815-90 (Vol 1 , 1816-62, Cambridge, 
1916), also with a detailed bibliography, are all valuable 
and tho celebrated study by 
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167, Mbinhoke, F , Welthurgertum und Nationalsiaat. Studien 
zur Genesis des deutschm N ationalstaates (Borlm, 1908, 7th 
e(in , 1928) is invaluable An excellent brief statement of 
the German' Problem in and after 1816 is contained in the 
introduction to 

168 RoBEBSTOisr, C. G, Bismarck (London, 1916 — quoted p. 
114). Contrastmg as strongly m attitude with the works of 
German historical scholarship published during the period 
of the Weimar repubho, as did those with the oailiar produc- 
tions of the Hohenzollorn-Bismarckian empire, is the rocont 
work of 

169 Maucks, E , Her Aufsheg des Reiches Deutsche Geschichte 
von 1807 bis 1871-78 (Stuttgart, 2 vols , 1036, Vol I deals 
m detail with the period 1816-62), but on tho othor hand 

160. Schnabel, F., Deutsche Geschichte ^m neunzehnten JaJirhundert 
(Freibui'g i B., m progress Four vols out of five published 
by 1938), oontmues to preserve its Zeillosigkeit to a remark- 
able degree. Both are likely to ranlc with Treitsohke, Sybel 
and Brandenburg as interpretations of mneteonth contury 
Germany. 


PART IV 

CHAPTER XI THE JULY MONARCHY IN FRANCE 

The texts are the same as for Chapter IX, but as Babthij)L^:my 
(160) breaks off his study of parliamentary government in 
France at 1830, an older work of formidable proportions, 

161. Hatjeanne, P. Dttvebgheb db, Histoire du gouvernement 
parlementaire en France, 1814-1818 ( 10 vols., Pans 2nd edn , 
1870-72) has yet to be supplanted for the July monarchy. 
General histories are tho volumes (IV and V) by ChabliIity, 
S , m the co-operative 

162 Histoire de France oontenvporaine (edited by Lavisse, B ) and 

163. BotTBaHois, E , Modem France, 1816-1900 (Vol I, Cam- 
bridge, 1917) Weill (163) contmues to be useful 

With these modern accounts the blistering contemporary 
attack upon the regime of Loms Philippe by 

164. Blano, L., Histoire de dix ana, 1830-1840 (Pans, 1842. Many 
subsequent editions) can be compared The apologia of 

165 GtnzoT, F., M&moircs pour serwr d Vhistoire de mon temps 
(Paris, 8 vols , 1868-61) serves less effectively as an antidote 
to Blanc Woodwabd (141) has an essay on Guizot as a 
conservative statesman that is rather more sympathetic than 
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the attitude adopted toward him by Gubdalla (106 — 
quoted p 136) 

From three diSerent angles, Tocqueville’s De la dimocratxe 
en Amdiique (1836), Prmce Louis Napoleon’s Les %dies 
napoldoniennes (1839) and Lamartme’s Histoire des 0^1ond^ns 
(1847) may be considered as oblique attacks upon the ilgvme 
of Louis Philippe and hia governments, through then praise 
of pohtical ideas and constitutional devices of very different 
order, and those were no less effective than the direct attack 
of Louis Blanc For the hghter artillery of the considerable 
literary war against the r&gitne, see 
166 Thiumb, H P , Gkiide, Hbhographique de, la Uttirature franfo/ise 
da 1800 d 1906 (Pans, 1907). 

CHAPTER XTI THE “ MODEL ” STATE OF BELGIUM 

The fundamental law of 1816 of the imitod longdom of 
the Netherlands is given m German (as is also the earlier 
draft of 1814) by Politz (6), and in the Dutch origmal by 
167, Hassblt, W. C J, van, Verzamehng van Nederlandsche 
staat&regehngen en gi ondioatten, 1789-1887 (6th odn , ed 
Haiitog, 1904), a collection of the texts of all Dutch con- 
stitutions and constitutional laws from the Batavian repubho 
to dato of publication. The rSgwne of this fundamental law 
IS discussed, from different pomts of view, by Bloic (112) 
and PiBENNB (80) m their large-scale histones, and Pirenne 
then piooeeds to his account of the Belgian revolution and 
his memorable eulogy of the constitution of 1831 (Vol YI, 
Book 4, Ch. 3 — quoted p. 140) With it should be compared 
Bobnhaic’s (49 — quoted p. 148) more reserved analysis 
Tho Belgian constitution of 1831 is easily accessible in 
many languiigos Dodd (11), Wbight (12), MoBain and 
Rogebs (13) and Soleot Constitutions (14) have it m English, 
Dabeste (2 — all editions) and B and F State Papers (146) 
m Fronch, POlitz (6) and Adtmann (6) m German. The 
standard Belgian commentary, 

168 Bbbeba, P , TraiU de droit public beige (2nd edn , Brussels, 
1910-22), and his shorter Sommaire du ooura de droit public 
beige also print tho Fienoh text of the constitution 

An exoollont Belgian constitutional history and com- 
inontaiy in English is that of 

169. Reed, T H , Oovemment and Polities of Belgium (New York, 
1934 — quoted p, 142), and the discussion of the Belgian 
declaration of rights to be found m 

170 Dioey, a V., Intioduction to the Study of the Law of the 
Constitution (London, 1886 8th edn., 1916), and particularly 
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m chapters 6 to 7, is as illuminating as any part of that 
mpst illummatmg work 

Belgium as a land of constitutional experiment is dis- 
cussed by 

171 Chabbiaut, H., id BeZpigtte modeme XJneteire d'exp&nencaa 
(Pans, 1910) and by 

172 BarthiIjlemy, J , L' Oraaniaation du suffrage et I'expinmce 
beige (Pans, 1912) 

CHAPTER XIII. LEGISLATIVE REFORM IN BRITAIN 

The mcomparable study of “ Political Institutions ” 
which comprises Book I of Vol I of 

173. HALitvy, E , Hiatoire du people anglais au XIX‘ aiicle (6 
vola., Pans, 1913-32 English trans. by Watkin, E I., 
1921^34. Reprmt of the English version m “ Pelican 
Books ”, in progress Vol. I published in three parts, 
London, 1937-38) is outstandmg as a survey of the British 
constitution on the eve of the reform era, and has been ex- 
tensively used m this chapter — quoted pp. 153 •, 164 twice, 
160 1 and 160-161 — as have also the two works of 

174 Dioey, a V , The Relation between Law and Public Opinion 
in England during the Nineteenth Century (London, 1906 — 
quoted p 160 *^) and The Law of the Constitution (170) 
The very full bibliography at the end of Vol I of Hal6vy 
covers the official documents, and the general works and 
monograph studies published up to 1912, moat compre- 
hensively The Enghsh edition of this bibliography also 
contams a few of the more important titles of works pub- 
lished between 1912 and 1924 Some recent works of 
particular value and significance, not to be found m either 
version of Haldvy’s bibliography, are 

176 Veitoh, G S , The Oenoaia of Purliamentaiy Reform (London, 
1913), 

176. Butleb, J R M , The Passing of the Great Reform Bill 
(London, 1914), 

177. Namieb, L B , The Structure of Pohtica at the Accession of 
George III (2 vols , London, 1929) and England in the Age of 
the American Revolution, Vol I (London, 1930), 

178 Tubnbb, B R., The Privy Council of England, 1603-1784 
(2 vols , Baltimore, 1927—28) and The Cabinet Council of 
England, 1622-1784 (2 vols, Baltimore, 1930-32 — a 
posthumous and somewhat mdigestible compilation), and 

179 Thomson, M A , The Secretaiiea of State, 1681-1782 (Oxford, 
1932) 

Among modem works attemptmg a synthesis of British 
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consiitutional history and including the eighteenth and early 
ninotoonth centuries, the most satisfactory until very 
locontly has boon 

180 Adams, G B , Tha GonshtuUonal History of England (New 
Hnvon and London, 1921 Revised edn , 1936), but its scale 
la inevitably restricted by having to cover from earliest 
timoB to the twentieth century in one volume Two now 
works, appearing too Into, unfortunatoly, to be made use of 
lioro, aio planned on a more adequate scale 

181. Thomson, M A , A Constitutional Histoiy of England, 1642- 
1801 (London, 1938 The fomth and, as yet, the only 
volume to appear of a five-volume senes edited by Tebhabne, 
R F ) with on admirable bibliographical appendix, and 

182 Kidib, D L., The Constitutional Histoi'y of Groat Britain, 
1485-1087 (London, 1938 Companion to the mediaeval 
volume by Joluteb, J E. A ), broader and rather less 
thorough in treatment than Thomson, and lacking a 
separate bibliography, but providing an mterestuig contrast 
in method of approach 

Tooquevillo’s famous gibe to the effect that the English 
constitution simply did not exist, is repeated by Dabeste 
(2 — fourth edn, Vol I, p 617), who then proceeds to 
piint a senes of documents, ranging from the Great Charter 
of Homy III (a d 1226) to the Repiesentation of the People 
Act of 1918, that may be said to possess particular signiflo- 
anco in British constitutional development A Japanese 
intorpiotation of “The English Constitution” (Appendix 
II to 

183 Matsunami, N., The Constitution of J apan, Tokyo, 1930) is to 
print simply the Great Charter, the Petition of Right (1628) 
and the Bill of Bights (1689) Indood, any selection of 
British constitutional dociimonts must of necessity be 
arbitrary and somewhat misleading It is better to go 
directly to the groat collections of prmted sources, for 
particulars of which for this period, see tho bibliographies of 
IIai.evy (173) and of Thomson (181). 

{The Bibliography to Chapter XXI contains further material 
concoi ning Croat Britain ) 
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PART V 

CHAPTER XIV ITALIAN NATIONALISM 

Virtually all tho various Italian constitutions of the first 
half of the nmoteenth contury are printed in the Raocolta 
di constituzione itahana (114), and Politz (6) has them in 
German up to 1846 The Piedmontese StatiUo of 1848 has, 
of course, been widely printed Ai-tmann (6) has it in 
Italian, Dahisste (2- — all editions) m French, Dodd (11), 
Wbight (12) and MgBain and Rogebs (13) in Enghsh. All 
of these print as an appendix the Law of Guarantees of 1871. 
MoBam and Rogers refer in footnotes to the prhicipal laws 
affectmg different clauses of the Statuto that were passed 
up to the year 1921 Dareste (4th edn.) has a very good 
bibliography of constitutional writings, texts and com- 
mentaries for modern Italy. More general, but more 
complete for recent publications, and more up to date than 
Dareste’s bibliography is that of 

184. OEBEinriELD, K. R , Hiatoriogj aphy of the Risoi gmiento since 
1920 (Bibliographical article in the Journal of Modern 
History, Vol VEC, No. 1, March 1936, pp. 49-67), confined 
mainly to tho works of Italian writers, ,but also discussing 
the principal foreign works 

The beat general history of Italian unification ui English 
remama that of 

186 King, B , A History of Italian Unity, 1811 to 1871 (2 vols , 
London, 1899), but the relevant portions of two outstanding 
Italian worlis, both available m Enghsh translations, serve 
to supplement his discussion of the trend of ideas • 

186 Cboob, B., Stojia d'ltaha, 1871—1915 (Ban, 1928 Eng, 
trans by Ady, C M , Oxford, 1929) and Ruggeebo (39), 
while the official fascist mterpretation is supplied by 

187 VrLLAEi, L , Italy (Modem World Series, London, 1929 — 
quoted pp. 171 and 179). 

(The Bibliography to Ohapter XXVII contains further 
material concerning the unified kingdom of Italy ) 

CHAPTER XV SWISS NATIONALISM 

All Swiss constitutional texts of general apphoation issued 
since 1798 are given in German by Kaiseb and Stbiokdb 
(110), while Politz also mcludes cantonal constitutions 
before 1847, and the 
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188 Sammhmg entliaUend dte Bundesveffaamng und die in Kraft 
bestehenden Kantonsverfassungen (Receml dea constitutions 
fiddrale et cantonalea), published by the Swiss federal govern- 
ment, gives 111 its various editions and supplements appearing 
between 1804 and 1914 a very complete collection of texts 
in German, French and Italian foi the period covered 
Subsequent amendments are recorded m the monthly 
official publication 

189 Feuille fdddrale de la Oonfdd&iaUon Suiase (Bern, 1849 ff. 
Also issued m German and Italian) Dabhstis (2) has, m 
the four editions, all cantonal constitutions m force botwoen 
1883 and 1931, as well as the federal constitution of 1874 
as amended from time to time, in French. Dodd (11) has 
the federal constitution of 1874 m English and Newton (16) 
both that document and the Confederate Pact of 1816 in 
French 

Kaiseb and Stbioeeb (110) have a commentary with 
then’ texts, and a good constitutional history is 

190. Hilty, C , Die Bundesverfassungen der sclmeizenschen Eid- 
genoasenaohaft (Neuchatel, 1891 Also m a French edition), 
while there are the general lustorisB of 

191 Oeohsli, W., Geachichte der Schweiz im XIX Jahihundert 
(2 vols , Leipzig, 1903-13) and Hiatonj of Switzerland, 149d- 
lOli (Cambridge, 1922) Including twentieth-oentury do- 
velopments as well, 

192. Brooks, W C , Oovemment and Politics of Switzerland (New 
York, 1918) has been subsequently supplemented by his 
illummating exposition of Givio Training in Switzerland — 
A Study of Democratic Life (Chicago, 1930) Brooks’ bibho- 
graphies, and tho very detailed ones in the fourth edition 
of Dabeste (2 — Vol II, pp. 639-642), list a large number 
of titles concerned with tho minutiae of Swiss constitutional 
theory and piaotioo. Bryoe’s Modem Democraciea (32) is at 
its best when dealmg with Switzerland (Vol. I , pp 367-607). 


CHAPTER XVI. GERMAN NATIONALISM 

Tho toxt of tho Frankfurt constitution of 1849 is m 
Weil (120) and Altmann (7— -Vol. I), the latter also 
printmg several of tho most important laws of constitutional 
significance passed by the Frankfurt Assembly 

Treitsohicb (126) breaks off on the eve of the revolution 
of 1848, but Hartung (164), Denis (166), Ward (166 — 
quoted p. 199), Meinboke (167), Maboks (169) and Schnabel 
(160) all cover it. The only thoroughly satisfactory large- 
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scale work devoted exclusively to the German revolution of 
1848-49, 

193 Valentin, V , Oeschichte der deutsclien Revolution von 18iS~ 
1849 (2 vols., Berlin, 1930-31) contains a thorough exposition 
of constitutional matters and a copious bibliography It 
ranlia m importance for its period with Sbbik’s Metteinich 
(140) for that of Vienna and the Bundesakte An earlier 
work by the same author is the best shoit account of the 
Frankfurt Parliament 

194, Valentin, V , Bie erste deutsche NaUonalvBrsarnmlung 
(Mimich and Berlm, 1919) The historiography of the 
Frankfurt Parliament and the changing mtorprotationa of 
its woik are discussed briefly by the piesent writer 

196 Hawsood, J. a , The Frankfurt Parliament of 1848-40 
{“ Historical Revision ” No. LXII, m History, Vol XVIT, 
No. 60, pp 147-161). Pie has also made uso, for the purposes 
of this chapter in particular, of his as yet unpubhshod study 
of “ American Ideas and German Umty — The Movement 
of 1848-49 ” and of his Heidelberg doctorial dissertation, 
Pohtiaohe und wirtschaftliehe Beziehungen zwischen den 
Vereinigten Staaten von Amenka und der deutschen pro- 
viaorischen Gentral-Rogierung zu Frankfuit am Main, 1848- 
1849 (text in English, London, 1928), which, m its biblio- 
graphical mtroduotion lists the unpublished documents in 
the German Reichsarchiv utilized there, and agam here 

Owing to the relative inaccessibility (especially of the 
index volume, -without which the work is a jimgle) of the 
official verbatim report of the proceedmgs at Frankfiu't, 

196. Stenographiacher Bericht itber die V erhandlungen der deutschen 
konatitmerenden N ationalveraammlung zu Frankfurt a M. 
(ed- WxoABD, F , 10 vols., Frankfurt, 1848-60), the excellent 
selection of speeches printed m one volume (with valuable 
introduction) by 

197 Wentzokb, P., Hie erste deiUsche N ationalveraammlung und 
ihr Werk (Mumch, 1922), can be recommended for givmg 
the flavour of the most important debates m the Assembly 


PART VI 

CHAPTER XVII CRISIS OF FEDERALISM 
IN THE UNITED STATES 

Of the innumerable collections which prmt the American 
constitution of 1787 m many languages, Dabestb (2 — 4th 
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odn., Vol VI) deserves special mention, for its valuable 
bibliographical amiotation (including works and articles 
piiblishod up to the year 1934) of tho text, and particularly 
of tho foiirtoontli amendment Dareste does not, of com’se, 
punt tho constitution of tho Confederate States, but this is 
easily accessible, in Nswton (16), m 

198. MoDoNAiiii, W , Select Statutes and other Documents illusiia- 
tive of the Hiatoiy of the United States, 1861-1898 (New York, 
1903), in his 

199. Documentary Souice Book of American History, and m British 
and Foieign State Papers (146 — Vol 61) MoDonaid (198) 
also prints, in full or in extract, most of the important 
federal legislation, executive orders and proclamations of the 
civil war and reconstruction era, with full reference to 
sources, 

Both Tocqubville (68) and Bbyob (69) remain extremely 
important, but MoLatjghlin’s Constitutional History (66) is 
not very satisfactory for the period after the outbreak of the 
civil war 

200 Aoton (Baron), The American Civil Wai (one of his earlier 
writings, printed m Historical Essays and Studies, ed. Figgis, 
J. N , and LAxmENcm, B V , Cambridge, 1907), briefly 
touches upon factors often neglected by other writers, but 
the best survey for the purpose required here, remains 

201 Dunning, W. A,, Essays on the Civil War and Reconstruction, 
and Related Topics (Now York, 1898), though the more recent 
general woiks of 

202 Cole, A C , The Irrepressible Conflict, 1850-1866 {HewYaik, 
1934), and 

203 Bandall, J, G , The Civil War and Reconstruction (New 
Yoik, 1937), both by specialists m their field, sum up new 
viewpoints 

Some linowledge of the opinions of contemporary 
Amoi leans is essential for the understanding of this crisis of 
federalism, and 

204 Calhoun, J. C , A Disquisition on Government (Vol I of 
Works, ed CnALLit, F , 6 vols , New York, 1933-36), 

206. Stepuen.s, a H , a Constitutional Yiew of the Late War 
between the States (Philadelphia, 1867), 

206 Motley, J. L., Correspondence (ed Cubtis, G. W , 2 vols , 
Now York, 1889), and J L Motley and His Family Further 
Letters and Records (ed. by his daughter, 1910), especially 
his letters to Bismaick, have here been foimd extremely 
valuable (The quotation on p 226 is from an impublished 
letter from Motley to Francis Lieber, dated June 12, 1806, 
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preserved in Lieber’a MS. Correapondence, in the Huntington 
Librai'y, San Marino, California, and transcribed thorefrom 
by the present writer with the permission of tho Director 
of Research at the Library The Lieber Correspondence, if 
and wlion published, would, in tho opinion of the wiiter, 
rank m importance for constitutional issues, with these other 
contemporary works mentioned Liebor was an Americanizod 
German who lived both in the North and in the South 

For further bibliographical information see the relevant 
volumes of 

207. The Amencan Nation (28 vols , od Hart, A B , New York, 
1904-18), still the best co-operative history, and also 

208, Guide to the Study and Reading of American History (ed. 
Channing, Hart and Tubnhr, New York, 1912). For recent 
titles see the bibliographies of Darestis (2), Cole (202) and 
Randall (203) and 

200. Harvard Reading List in American History (Cambridge, 
Mass., 1938), which is brief and select 

CHAPTER XVIII A FEDERATED GERMAN EMPIRE 

Altmann (8 — 1st edn., Vol II), prints a comprehensive 
collection of the majoi Prussian constitutional documents 
issued between 1807 and 1801, as well as those of tho North 
German Confederation, and the Empire of 1871 up to 1898 
(7 — Vol II) Dabbste (2 — first three editions) has tho 
imperial constitution of 1871 in French, and Dodd (11), 
Wright (12), Newton (16) and British and Foreign State 
Papers (145) m English 

In addition to Hartung (164 — quoted pp 238 and 239) 
Denis (166 — only gomg up to the year 1862), Ward (166 — 
Vol II), Meineokb (167), Robertson (168), Marcics (169), 
SOHNABBL (160) and Valentin (193 — confined to the years 
1848-60), there are other works of 

210. Meineokb, F., Preussen und Deutschland (Munich, 1918), a 
collection of published lectures and articles, and 

211. Maroks, E , Bismarck (only Vol. I, 1816-48, published), that 
throw much hght upon the nucleation of a German empire 
around Prussia, and the background of this process, but the 
classic treatment by 

212 Sybel, H. von. Die Begnlndung dea deutsohen Reiches durcli 
Wilhelm I (Munich, 1889-94 Popular edn , 7 vols , Munich 
and Berhn, 1901-8. English trans by Perrin, M L , and 
Bradbord, G., New York and London, 1890-1901), remams 
most valuable, especially for the period up to 1866 Written 
from a hberal Austrian pomt of view, 
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213 Feiedjung, H , De? Kampf um die Vorherrsohaft in Deutsch- 
land 1S59 bis 1866 (Stuttgart and Berlin, 2 vola., 1897 
Many aubsequont odns English trails by Taylob, A ’ J P 
and McElwee, W L , complete apart from certain passages 
of military history, London, 1936) provides an excallont 
coimterpart to Sybol foi those crucial years 

The vexed question of the inspiration of the constitution 
of 1867 is discussed by 

214 Tbiefel, H , Zui Voi geschichte der N orddeutschen Bundes- 
verjassung (in Festschrift Otto Oierke mm Siehzigsten Geburts- 
tag, Weimar, 1911), the orthodox interpretation of the 
governinontal aims of the Hohenzollern-Bismarckian empire 
at its zenith la to be found in Tbbitsohicb’s Die PohtiJc (23) ; 
a penetrating foreign commentary upon its political mstitu- 
tions at then penultimate stage is that of 

216 BabthiSlemy, J , Lea institutions politiques de VAllemagne 
contemporaine (Pans, 1916) , while 

216 Maximilian (Prmz von Baden), Erinnerungen und Dolu- 
mente (2 vola , 1927 English trans , as Memoirs, by Caldee, 
W, M , and Sutton, C. W. H , 2 vols , London, 1928) traces 
its death agonies in the course of the apologia of its last 
Imperial Chancellor Despite then general importance, the 
writmgs of the first Imperial Chancellor are somewhat 
elusive for constitutional issues. Nevertheless, 

217 Bismaeok (Prmz Otto von), Gedanken und Erinnerungen 
(2 vols , Stuttgart, 1898 English trans , London, 1898 
Anhang, 2 vols , Stuttgart, 1901. Both many times re- 
printed in Geiman editions) gives what he wanted the world 
to accept as his part in the constitutional history of Prussia 
and Germany, and this m itself is significant 

For further bibliographical mformation on Prussia and 
the Hohenzollein-Bismarcluan empire, see the exhaustive 
classified bibhogiaphy known as 

218 Dablmann-Waitz, Quellenhunde der deutschen Geschichte (9th 
edn , od Haebing, H , Leipzig, 1931) 


CHAPTER XIX HAPSBURG SYNTHESIS 
AND DISSOLUTION 

Constitutional texts to be found m the geneial collections 
of Altmann (6 and 7), Dabbstb (2 — fiist three editions) 
and Dodd (11) comprise only a fragmentary selection of the 
constitutional documents of the Hapsburg Empire between 
1848 and 1918, and need to be supplemented from special 
collections, such as 
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219 Bbrnatzik, E., Die osterreichtachen Verfassungsgesetze (Leip- 
zig, 1906) for Austria, and 

220 flADO-RoTHrELD, S , Die ungarische Veifassung, geschichthch 
dargestelU (Beilin, 1898 French trans of tlio commentary 
but not of the texts, by Bertha, A de, Pans, 1898) for 
Hungary. Dabeste (2 — 4th edn ) has a useful list of the 
prmoipal constitutional laws of Hungary from earliest tunes 
to 1928 (extracts from some of -which aie given) and n 
valuable bibliography for Hungary (Vol II, pp 7-67) 
MiRKiNE-QuBTziiviTOH (9) prints and comments upon 
Himgarian constitutional la-ws issued since 1922 

The best broad survey of the decay of Hapsburg govorn- 
montal institutions durmg the last hundred years is 

221 JAszi, O., Dissolution of the Hapsbuig Monarchy (Chicago, 
1929 — quoted pp 2B0, and 261 three times). Jdszi played 
a promment part m Hungarian politics immediately after 
1918, and his Revolution and Counter-Revolution m Hungary 
(London, 1924), though a loss objective study, is also useful 
The monumental but unfinished work of 

222. Rbdlioh, J , Das bsterreichische Staats- und R&ichsproblom 
(2 vola , Leipzig, 1920-26 — quoted twice p. 264), was used 
extensively for the purposes of this chapter and is encyclo- 
paedic both in its exposition and m its bibliography 
Ongmally planned to cover the period 1848-1918, it only 
reaches 1867. Important constitutional documents are 
prmted on p. 214 fl of Part II of Vol I 

223 FRiEDJtTNG, H , Osterreich von 1848 bis 1860 (Vol 1, Stuttgart 
and Borhn, 1909 Vol II, first part, 1912 No more pub- 
lished) IS another mcomplete work of major importance, 
though its treatment is more general The biography by 

224 Bbdlich, J , The Emperor Erancia J oseph of Austria (London, 
1929) contains valuable commentary on constitutional 
matters, while the mtioduction by R. W Seton-Watson — 
quoted p. 264 — to 

226 Tsohurpik, C, The Reign of the Empeior Francis Joseph 
(trans. by SPRiaoB, 0. J S , London, 1930), though brief, is 
very illuminating. Two other useful ex post facto sm-veys of 
the Hapsburg decline and fall are 

226. Bibi, V , Der Zerfall Osterreichs (2 vols., Vienna, 1922) and 

227. Bauer, 0 , Die osterreichische Revolution (Vienna, 1923 
Enghsh trans. by Stennino, H. J., London, 1926 — quoted 

p. 262). 

The Ausgleich of 1867 is analysed m detail by 

228 EiasHMAim, L , Le eompromis austro-hongrois de 1861 (Pans, 
1904) emd his La Hongrie corUemporame (Paris, 1920) traces 
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Hungary’s fortunes under the system of the dual monarchy 
from 1867 to 1918. 

229 Sjston-Watson, R. W , Oonupiion and Reform m Hungary 
(London, 1911) was severely critical of Magyar governmental 
practices. 

The constitution of 1920 of the Austrian repubhc is 
punted m Dabestb (2 — 4th edn ), MniKiNffi-GrUETziiviTOH 
(9), MoBain and Rooms (13) and Select OonsPUuUona (14), 
the first two of those mcorporatmg the revision of 1929 
The German text of the origmal constitution, with extensive 
authoritative commentary, is m 

230 Kblsen, H., Die Verfaasungsgesetze der Repubhk Osterreich 
(Viomia, 1919-22). For the constitution of 1934 see 

230a Mehel, A , Die atandiach-autoritdre Verfaasung OsterreioJia 
(Vienna, 1936). 

[The Bibliography to Chapter XXIV contains further 
material concerning Hungary since 19 IS.) 


PABT VII 

CHAPTER XX SECOND AND THIRD REPUBLICS 
IN FRANCE 

Duguit and Monnihb (76) remains the most complete 
and convenient collection of French constitutional texts. 
The constitutional laws of the Third Republic are prmted in 
most of the general collections, but the constitution of the 
Second Republic is more rarely found In addition to Dugmt 
and Monnier, Altmann (0), Andheson (76) and B. and F. 
Stale Papers (146) prmt it, m German, Enghsh and French 
respectively. 

The Second Repubhc is treated somewhat briefly m many 
modern French histories, such as Boubgeois (163) and the 
volume by Sbignobos m the Hiatoire contemporaine (162), 
but on a grander scale in the earlier work of 

231 La Goeoe, P. de, Hiatoire de la aeoonde Ripublique franpaiae 
( 2 vols , Pans, 1897). An interestmg enquiry into the mspira- 
tion for the constitution of 1848 is found m 

232 OuETis, H N, Alme^^ca7^ Oonatiiutional Doctrine and the 
French Assembly of 1848 (Columbia University Series, New 
York, 1918) 

The Commune of 1871 has produced an extensive htera- 
ture. Recently it has been exhaustively dealt with and 
elaborately documented by 
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233 Fabeh, M a , Les Drames da la Commune, IS mars-27 nuii 
1^71 (Pans, 1937) A somewliafc oliaotio study of it lu 
English IS 

234 JblIiINBk, F , The Paiis Gomimma of 1S71 (London, 1937), 
with a useful bibhography of oarlior works To bo compared 
with 

234a Mason, E S , The Pans Commune (Now York, 1930) The 
works of Marx and Loniii roforrod to on p, 276 nro, in 
particular, 

234b Maex, 0 , The Civil TFar %n France (London, 1871 Many 
times reprinted German odn with commontaiy by Enoels, 
F,, Berlin, 1891), 

2340 Lenin, N (Ulyanov, VI), The Pans Commune (London, 
1933) and Slate and Revolution (London, 1933 Original 
Russian publication, Potrograd, 1917) 

Moat of the modern commentarios mentioned in the 
General Bibliography (pp. 476'478) deal in some moasuro 
with the governmont of the Third Republic Tho works 
numbered 26, 26, 28, 29, 30, 32, 41, 42, 40 and 62 give 
detailed treatment A Journal of Modem Histonj biblio- 
graphical article by Winnaokee, R. A., covers The Third 
Flench Republic, 1870-191<t in Vol. X, No 3, Sopt 1938 
Some of the moro lecent worlcs that deal oxolusivoly with 
France are 

236 Bodley, J E C , France (2 vols., London, 1898 2nd edn , 
1902 French trans , 1904), 

236. PoiNOAiui], R , How Fiance is Ooveined (London, 1913), 

237 Sait, E. M , Government and Politics in France (London and 
New York, 1921), 

238 Babthelemy, J , Le gouvemement de la Fiance (Pans, revised 
edn , 1926 Eng trans by Mobbis, B , 1924), 

239 Babthelemy, J , and Duez, P , Traiti ilimentaire de droit 
constitutionnel (Pans, 1926), 

240 Middleton, W L , The French PoUtical System (London, 
1932), 

241 Vauoheb, P , Post-War Fiance (London, 1934) and 

242 Wbbth, a.. The Destiny of France (London, 1937) 

CHAPTER XXI. A CENTURY OP REFORM IN BRITAIN 

The tieatment of a hundred yeais of British institutional 
development in this chapter was deliberately summary and 
based almost exclusively upon the conclusions of secondary 
works It could not otherwise have been kept to the scale of the 
rest of this work, because the writer is at present engaged upon 
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a comprehensive ea'ctminaUon {as far as such a task is possible) 
of the printed mateiials available for the development of the 
British constitutional system since the beginning of the nine- 
teenth century, and these investigations have not yet pro- 
ceeded fai enough for any extensive crystallization of his 
own independent conclusions to be prudent, or indeed 
possible 

The admirable bibliographies supplied in the volumes of 
tho now Oxford Hiatoiy of England (ed Clabk, G IST In 
progress) render the givmg of any extensive hst, which could 
only repeat these in an inadequate form, entirely superfluous. 
The volume by 

243. WooDWAUD, E L., The Age of Reform, 1815-70 (Oxford, 
1938) unfortunately appeared too late to be made any use 
of, but tho sections of its bibliography deabng with “ Parlia- 
mentary Debates and Papers” (pp. 609-611) and with 
“ Political and Constitutional History ” (pp 613-619) will 
be found siiocially valuable That by 

244. Ensoh, R C. K , England, 1870-1914 (Oxford, 1936) is a 
masterly survey in which mstitutional developments are 
treated as an integral part of the story of the period and not 
oxamiiiod in isolation The “ Legal and Constitutional ” 
section of his bibliography, and its “ General ” introduction, 
though mevitably more tentative than Woodward’s cor- 
responding sections, are most useful for the purpose required 
hero Kbib (182), also published too late to be used, has 
valuable footnote roferonces to sources, secondary works and 
articles, but no bibliography A recent work that attempts 
a survey of tho lost hundrod years of the British constitu- 
tion is 

245 Smblliij, K. B., A Hundred Years of English Government 
(London, 1937), and for administrative history it is most 
ilhunmating 

246 JidSTNiNOS, W A , Oabinet Government (London, 1936) 
examines the cabinet system both olose-up and in per- 
spective as it lias developed to the present day. 

Of earlier works, the examination of the British constitu- 
tion at the end of the eighteen sixties by 

247 Baqeicot, W , The English Oonstitution (London, 1867 
Revised 1872, and many limes reprmted in various editions 
— quoted p. 296), in the middle eighties by 

248. MAiaiLANP, P. W , Constitutional History of England, Part V, 
“Sketch of Public Law at the Present Day (1887-88)” 
(Cambridge, 1908 Many times reprinted), at the begmnmg 
of the twentieth century by 
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249. Low, S , The Governance of ISngland (London, 1904) and at 
the end of the mnetoon-twenties by 

260 Mum, R., How Britain is Governed (London, 1930), together 
constitute a series of dissolving views, if not quite a moving 
picture, of the changing and unchanging features of tho con- 
stitution as they appeared to acute contemporary observers 
British institutions were analysed from an unusual angle by 

261 GiAVa, S M.., Great Britain. A Study of Ciuic Loyalty {Chicago, 
1929) with refreshmg results Renewed and timely interest 
m Diohy (170 and 174) was aroused at about tho same 
time by 

262 Hewast (Baron), The New Despotism (London, 1929), a 
latter-day cry that the constitution was m danger 

263. Laski, H J., Parliamentary Government in England (London, 
1938) sees danger from a different quarter. 

264 Mansbbgh, N., The Government of Northern Ireland (London, 
1936) gives an astrmgent view and has a good bibliography. 


CHAPTER XXII. LIBERTARIAN INSTITUTIONS 
IN TRANSLATION 

French and German colonial government aro dealt with 
at length and with excellent bibliographios by 

266 Robbkts, S H , a History of French Colonial Policy, 1870- 
1925 (2 vols , London, 1929) and by 

266. Towhsbnd, M E., Rise and Fall of Germany's Colonial 
Empire (London, 1930) respeotivoly For bibliographical 
mformation concermng the government of the colonies of 
Holland, Belgium and Portugal, see the Statesman's Year- 
book (63). 

Tho Bibliography to Chapter XXV deals with British 
colomal and Commonwealth government, apart from India. 
For India there is 

267. Khith, a. B., OonsMuttonal History of India (London, 1930). 
His Speeches and Documents on Indian Policy, 1750-1921, is 
a selection of materials for the periods before the latest 
reforms The descriptive commentary of 

268. luBEBT, 0. P , The Government of India (Oxford, 1922), and 
the more general work of 

269. CnmoL, V., India (Modem World Senes, London, 1926), also 
stop short of latest developments. For these the official 
pubhoations 

260. Report of the Indian Statutory Commission (“The Simon 
Commission ”, Cmd 3479, 2 vols., London and Calcutta, 
1930 — quoted pp. 304-306), and 
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261 ^Proceedings of the India Round Table Conference, 1930-1931 

(London and Calontta, 1931), combined with the relevant 
clobatoR in Parliament at Westmmster and the text ’of the 
resultant Government of India Act of 1936, are most import- 
ant of all Of the many special eommentariea from different 
points of viow, the following 

262 Meston (Baron), Ijidia ond i/ie iSimoii Jieport (London, 1930), 

203 Andbewh, C. P., India and the Simon Report (Now York and 

London, 1930), 

204. lUmiY, J P.j and Lawton, P H , India's New Constitution 
(London, 1936), 

206. JoRiii, G. N , The New Constitution of India (London, 1937), 
may ho mentioned The Indian nationalist movement and 
its attitude toward tho government of India is the subject 
of a recent survey, 

260. Andbiows, C. P , and Mukubji, G., The Rise and Growth of 
the Congiess (London, 1988), published too late to he made 
use of here. It breaks off at the year 1921 

A really satisfactory survey of the whole field of the 
United States’ government of her dependencies has not been 
as yot produced, but tho enormous amount of piecemeal 
material has been listed ui the monumental 

207 Bbmis, S F , and Gbotin, G G , Guide to the Diplomatic 
Histoi'y of the United States (Washington, 1936) The period 
1899-1910 IS covered (apart from recent worte) in the Guide 
of CiiANNiNO, Habt and Tuenbe (208 — p 661 fi ), while 
useful lists oontaming new as well as earlier works are given 
in tho Statesman's Yearbook (63) at the ends of the sections 
dealmg with the various dependencies A recent work 
dosoribmg the foundation of the Island empire is 

208. Pbatt, J W., Expansionists of 1898 . The Acquisition of 
Hawaii and the Spanish Islands (Baltimore, 1936, and 
London, 1037), and an enthusiastic anticipation of the 
passage and prospects of tho Ty dings -McDuffie Act, with 
useful documentary material, is that of 

260. OsiAS, C., and Babadi, M., The Philippine Charter of Liberty 
(Washington, 1933 —quoted p 308). Ex post facto exiA mom 
sober m tone is 

270 Maloolm, G a , The Commonwealth of the Philippines (2 
vols.. Now York and London, 1936) 

For tho Pacific countries generally the excellent 

271 Problems of the Paeifio (Pacific Relations Conference Reports, 
• Honolulu, 1933 and Oxford, 1937) are useful for problems of 

government These problems also receive some attention from 
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272 Hudson, G F , Tha Far Fast vn World Folitica (London, 
1037) 

The Japanese constitution of 1889 is printed by Dodd 
(11) and Dabhsth (2), while Matsunami’s Gonstitution o/ 
Japan (183 — quoted pp. 309-310) has it in English, French, 
German and J apaneso, as well as an interesting if somewhat 
bland commentary. With this should bo compared a com- 
prehensive American study, 

273. Quiglby, H S , Japanese Oovernment and Politics (Now 
y ork, 1932), with valuable bibliography More general works 
are 

274. Nitobh, I , Japan (Modorn World Senes, London, 1934) 
and, on a smaller scale, 

276 JoNics, F. C , Japan (London, 1933) For earlier develop- 
ments 

276. Pobteb, R P., Japan The Rise of a Modem Power (Oxford, 
1918), remains one of the best short works m English 

For guidance concerning the complicated constitutional 
history of republican Chma, and for its documontation, 

277. Wu, C F , Chinese Oovernment and Politics (New Yoik, 1934), 
is most satisfactory. The ideas on government of Sun Wun 
are m his 

278 The Three Pi inciples of the People (English version, Shanghai, 
1927 — quoted p 316), his career la desciibed by himself in 
Memoirs of a Chinese Revolutionary (London, 1928, with 
useful appendices) and his pohtical testament is prmtod by 

279 Whytb, a, F , China and Foieign Powers (London, 1928) 
together with the Kuommtong programme. Dabdste (2 — ■ 
4th edn ) also pimts these, the provisional constitution of 
1931, and other documents of the period 1926-31 A good 
general study of modern Chma in historical perspective is 

280 Lyalp, L a., China (Modem World Series, 1934), a special 
study of cultural contacts is made by 

281 Hudson, G. F., Europe and China A Survey of then Rela- 
tioris to 1800 (London, 1931), while a most illuminating 
commentary on the spirit of old and new China can he 
found m 

282. Hu, S , The Chinese Renaissance (London, 1934) 

PABT VIII 

CHAPTER XXm THE SUCCESSION STATES 

All except the most recent constitutions of the European 
succession states are to be found scattered tlirough the col- 
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lootioiifc of DAMESTia (2 — 4th edn ), MiBiaNB-GuETZj^iviTCH 
(9), McBain and Roqehs (13), Select OonsMution-e (14), as 
nidicatod in detail in the General Bibhogfaphy nnddr these 
nimibors, and Ghaham (16) prints many supplementary 
docuinonts of constitutional importance 

Of tlio general commentaries Brycis (32) is primarily 
conooincd with tho older democracies, but has incidental 
refoiencps to the now post-war demociaoies m so fai as they 
had dovolopcd as such by the end of the year 1920, but 
Burdeau (36), Headlam-Morley (40), Biner (42), 
Lav35rone (43), ZuROHisn (44 — quoted p. 322) and Btibiil 
( 46 — tho Baltic States are dealt with m the 1st edn only) 
all consider them m detail Zurcher’s is perhaps the most 
satisfactory smgle-vohimo treatment m English of the suc- 
cession states as a group, but is already to a certam extent 
out of date 111 its origmal and as yet unrevised edition of 
1933 From a special angle (see also Girattd — 62a) 

283 BartiiiSlbmy, J., La crise de la dimocratie contempmame 
(Palis, 1931), surveys libertarian institutions m decay in 
states old and now, while two works of 

284 Macartney, W. C , National States and National Mmontiea 
(Oxford, 1934) and Hungary and hei Successors (Oxford, 
1937), help to explain the difficulties confronting any form 
of governmont in the succession states, and particularly m 
Poland, Czechoslovakia and Yugoslavia A picture of con- 
ditions in tho various component parts of the snocession 
states on tho eve of tho organization of their post-war 
govoiTinioiital forms is given m the detailed 

286. Peace Handbooks {pd Prothebo, G , 26 vols ,H M. Stationery 
Office, London, 1919-20 — Vols. I-II, “ Austria-Hungary ” , 
Vols III-IV, “ Tho Balkan States ” , Vol. VIII, “ Poland 
and Emland ” , Vol. IX, " Tho Russian Empire ”). 

A thorough study of tho governmental system of Yugo- 
slavia under tho constitution of 1921 was made m 

286. Beard, C. A,, and Badin, G., The Balkan Pivot Yugoslavia 
A Study in Government and Administration (New York, 1929) 
on tho ovo of the abandonment of that system The tliree 
Baltic states have boon the subjeots of a recent brief survey, 
winch includes thoir latest constitutional development, 

287 Tho Baltic States (Information Dept of the Royal Institute 
of Internation AfEaira, Oxford, 1938) 

Tho study by 

288. Dyboski, B., Poland (Modern World Series, London, 1933 — 
quoted p. 337) is, m places, almost startbngly objective m its 
treatment of matters of government and pohtios The 
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Polish constitution of 1921 is available in tho principal col- 
lections, but the “ little constitution ” of 1919 and tho oon- 
st'itution of 1935 are not. Tho former appears in a French 
translation in 

289 CiKOHANOv, R , La prisidence de la rdpubliquo d’aprds lea 
lo%s de la Pologne emitcmpmame (Paris, 1020 — quoted p. 
336), which IS a usofiil study in itself, and an English version 
of the latter, 

290. The ComtituUon of the Republic of Poland (Waisaw, 1935), 
has been published by the Polish Commission for Inter- 
national Law Co-oparntion, with ‘‘ An Outline of Legislation, 
on Presidential and Parliamentary Elections ” by Potumciici, 
M., as appendix. A French translation of Pilsudski’s Cfasctn 
Polaka mterview — quoted p. 339 — appeared in the 
Annuavie Interparlementaire for tho year 1931 The quota- 
tion on p. 340 IS from the London Times of October 14, 1936 

Czechoslovakia has boon the subject of an enormous 
hteraturo dealing with or touching upon matters of govern- 
ment, and much of this is already very much out of date 
A good general history is that of 

291. EjaojTA, C., History of Czechoslovakia (London, 1936 Ger- 
man version, Berlm, 1932, and French, Pans, 1934), while 

292 Masabauc, T G., Czechoslovakia • The Making of a State 
(London, 1029), is of course of permanent value. Perhaps 
the best of many very recent works on Czeohoslovalcia 
available m English is 

293 WlSKEMAiiN', E , Czechs and Germans (Oxford, 1938) When 
the story of the partition of Czechoslovakia of 1938 and of 
the reconstitution of the rump of her territories as a federal 
state comes to be told, tho British 'White Paper, Cor- 
lespondence respecting Czechoslovakia, September 1938 (Omd. 
6847, H.M Stationery Office, London, 1938) contammg, in 
particular, the letter of Viscount Runciman to tho Prime 
Mmister, dated September 21, 1938, wdl remain among the 
materials of basic importance for such a sm’vey Further 
Documents — including the Agreement concluded at Munich 
on Septemhei 29th, 1938 (Cmd. 6848, ELM Stationery Office, 
London, 1938) also contams significant material 


CHAPTER XXIV REINCARNATION OP 
EXISTING STATES 

DABBSTm (2 — 4th edn.) and MiBKXtrai-GtrETZEViTCii (9) 
have the relevant constitutions m French Wright (12) 
has the Bulgarian, mcoi^oratmg the changes of 1911, though 
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not post-war amendmonts, in English The German Weimar 
constitution is printed m most general post-war collections, 
and McBain and Rogebs (13), Select Constitutions (14) and 
Newton (16) have it m English The German text here 
used was that issued m pamphlet form to be presented to 
every German child upon leavmg school . 

294 Die Veifassung des deufsclien Reichs vom 11 August 1919. 
Den Schillern und Schuleiinnen zwi Schulentlassurm (ND.), 
with brief introduction and a useful mdex to the details of 
tho text. 

A good general treatment of modern Hungary is that of 

296. Maoabtney, W. C , Hungary (Modern World Series, London, 
1934), and an account of her post-war partitioning is to be 
found in his Hungary and Her Successors (284) 

{For the constitutions of post-wai Austria and Hungary 
see the Bibliography to Chapter XIX. Foi' Yugoslavia see that 
to Chapter XXIII for the period before 1029 and that to 
Chapter XX VII after that date ) 

The general commentaries are mchned to be meagre m 
their attentions to Rumania, Bulgaiia and Turkey, and 
special works must be consulted for adequate treatment. 
For Rumania there exist in English 

296. Riker, T. W., The Making of Rumania (New York and 
London, 1934) and 

297 Clark, J , Politics and Political Parties in Rumania (London, 
1930), but for political institutions 

298 SoHMiDT, E., Die verfassungsrechtliche und politisehe Struktur 
des Rumdnisehen Staates in ihrer historisohen Entwichlung 
(Munich, 1932) is more detailed A general study of Bulgaria 
is 

299 Desbons, G, La Bulgarie apiis le traiti de Neuilly (Paris, 
1930), but her government as it was durmg the early post- 
war years is described more fully by 

300 Zlatanoee, E., La Constitution bulgare et ses prmcipes (Pans, 
1926). In English there is a general account of developments 
m all three countries in 

301. Miller, W., The Ottoman Empire and its Successois, 1801- 
1927 (4th edn , with an appendix covering the years 1927-36, 
Cambridge, 1936) The new Turkey is the subject of an 
admuable recent monograph, 

802 Luke, H , The Making of Modem Turkey (London, 1936 — 
quoted p. 348), particularly good on institutional reforms, 
and there are also 

303. Jarman, T. L , Turkey (Modern States Series, London, 1936) 
and 



CH XXIV 


512 r Chapter B%hUographies 

304 Toynbee, A. J , and Khikwood, K P , Turkey (Modern 
World Series, 1926), tho former a brief account and thu latter 
nbedmg to be brought up to date 

Republican Germany of the Woimar constitution, on tho 
other hand, buUcs large in the general commentaries. 
Headlam -Mobley (40- — -quoted pp 362-353) devotes a 
great deal of attention to Germany and gives a select biblio- 
graphy for the Weimar constitution, and Geaham (16) m Ins 
Central Europe prints and discussos important subsidiary 
documents, but Lowell (30), Bubdeatt (36), Ray (41), 
Fineb (42 — Foreign Governments, quoted p 362), Lavebgne 
(43), ZimoHEB (44 — with valuable bibliography, including 
articles), Buell (46 — for the breakdown of the Weimai 
system) and Boenhak (49 — a hostile post-mortem account, 
quoted p. 365) all give the subject special attention, while 
WiTMAN (60) charts the Weimar government A detailed 
bibliography of earher works on the Weunar constitution is 
that of 

306 Emerson, R E , The German Constitution • A Bibliography 
(m Economica, Vol. VI, pp 167-199, London, 1926) The 
same writer’s State and Sovereignty in Modern Geimany 
(London, 1928) is useful for the development of political and 
juiidical ideas m Germany both before and durmg the Weimar 
period. Other useful works aio the general aocoimts of 

306. Goooh, G P , Germany (Modern World Senes, London, 
1926), 

307 Kosok, P , Modern Germany (Makmg of Citizens Series, 
Chicago, 1933), 

308. Rosenbeeo, Arthur, Birth of the Qeiman Republic, 1871- 
1918 (trans. by Morrow, I F D , London, 1931, from 
origmal German work. Die Entstehung det deutschen Repubhk, 
Berlin, 1928 — 2nd edn., 1930) and 

809 Rosenberg, Arthur, History of the German Republic (trans. 
Morrow and Slevekino, London, 1936), brmging the story 
up to the sprmg of 1936, though in detail only to 1930, and 
contarning valuable chapter bibliographies and extracts from 
imprinted material, such as the minutes of the Council of 
People’s Representatives of November and December, 1918 
Of the detailed constitutional commentaries, that of 

310. Ansohutz, G , Die Verfassung des deutschen Reiches vom 11 
August, 1919 (Berlm, 1921. 14th edn, Berhn, 1933), has 
deservedly acquired a high reputation. 

311. Prbuss, H., Um die Reiohsverfassung von Weimar (Berhn, 
1924) 13 mterestmg because of the author’s intimate con- 
nection with the draftmg of the constitution of 1919 For 
Preuss, see also Graham, Centred Europe (16 — pp 464-467) 
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Haetung (164) includes the foundmg of the Weimar republic 
in till) third edition of hia VerfassungagescJnohte. The imphoa- 
tions of article 166 of the Weimar constitution add the 
Economic Council idea aro discussed in 
312 Finkr, H, Itepi eaentative Government and a Parliament of 
Industiy {London, 1923) 

(For the German Thud Reich, see the Bibliography to 
Chapter XXVII.) 

CHAPTER XXV “ NATIONS YET TO BE ” 

Tho texts of the various constitutions of the British 
Commonwealth of nations may be found scattered through 
the general collections (2, 9, 11, 12, 14 and 16), Daekstb (2) 
and Newton (10) also prmting a number of documents of 
importance in the devolopmont of the status and relations 
of the Commonwealth’s members, but the most convement, 
complete and up-to-date collection of texts of all current 
Commonwealth constitutions is 

313. Qonatitutions of All Countries Vol I The British Empire 
(II.M Stationery Office, Eoreign Office Publication, London, 
1938). This collection appeared too late, unfortunately, to 
be used here, but it is most comprehensive, mcludmg India, 
the Newfoundland Act of 1933 and constitutional documents 
relevant to the Colonial empire Volume II is to deal with 
Eiu’opean countries and their dependencies, and should be 
equally valuable when it is published 

No attempt can be made here to hst works on the separate 
Commonwealth nations, for which the notes and biblio- 
graphies of the boolcs here mentioned, and the very full 
bibliographiQB to tho appropriate sections of Dabesth (2) 
and the Statesman’s Yearbook (63) can be consulted, as well as 
314 Chavbn, W F., Historical Study of the British Empire, a 
bibliographical article m tho Journal of Modem History (Vol 
VI, No. 1, March 1934, pp 40-69) 

As a general suivey m the light of new developments 
316. ZiMMEiiN, A E , The Third British Empire (Oxford, 1926), 
still remams valuable, as do also the various 
316. Harris Foundation Lectmes — Great Britain and the Dominions 
(Chicago, 1927) by a number of experts A recent co- 
operative work, 

317 The British Empiie (A Report on its Structure and Problems 
by a Study Croup of the Royal Institute of International 
Affairs, 2nd edn , revised and enlarged, Oxford, 1938), deals 
briefly m turn with the countries of the Empire, the fabric of 
tho Einpue and imperial problems with great skill and high 
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impartiality Less impersonal are the warm-heartod. and 
selective “ senes of exact factual studies, joined to oach 
o{her by the unity of an idea ” of 

318 Hancook, W K , Survey of BnUeh Commonwealth Affairs 
Vol. I — Pioblems of NaUonahty, 1S18-1936 (Oxford, 1937, 
with a supplementary chaptoi by Latham, R T E , on 
“ The Law and the Commonwealth ” — • quoted p. 370) Vol 
II 18 to deal with Economic and Commercial problems and 
the cold-blooded and encyclopaedic setting forth of the 
“ status of the Dominions . . . with a ceitain measuro of 
assurance ” of 

319 Keith, A B., The Dommwna as Sovereign Slates (London, 
1938) Of the same author’s numerous other works m the 
same field, The Ooveinmenta of the British Empire (London, 
1936), a detailed survey, and Speeches and Documents on the 
British Empire, 1918-31 (Oxford, 1932), contaimng valuablo 
extracts from imperial conference proceedings and from 
debates in the various Commonwealth parliaments, with full 
references, should also be specially mentioned. 

{Eor further matei lal concerning India see the Bibliography 
to Chapter XXII ) 


PART IX 

CHAPTER XXVI THE RUSSIAN ALTERNATIVE 

Both Dabest® (2 — dth edn.) and MrRKiinii-GuETzifiviTCH 
(9 — 2nd edn.) have the texts in French of the constitutions 
of the USSR and the R S P.S R , as amended up to 1930. 
MoBain and Rogers (13) and Select Constitutions (14) have 
English versions of the original RSFSR constitution of 
1918, both with short mtroductory comments. A con- 
venient English translation of the U.S S R and R.S.F.S R. 
constitutions as amended up to 1932, is 
320 The Fundamental Law {Constitution) of the U.S 8 B. Together 
with the Constitution {Fundamental Law) of the R.S F S R 
(A pamphlet issued by the Co-operative Pubhslimg Society 
of Foreign Workers m the USSR, Moscow, 1932 ) A 
number of English translations of the USSR constitution 
of 1936 have already appeared, and these have been col- 
lated m 

321. Strong, A L , The New SomU Constitution fFieyrXoxls., 1931), 
who appends her own translation, makmg use of these others, 
to her commentary Strong’s version is reprmted m 
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322. Webb, S and B., Soviet Gommumam — A New Oimlizahon 
(London, 1035 2nd odn., 2 vols in one, London, 1937, 
Vol I, Appendix XII, along with her summary of difforonces 
botwoon the USSR constitutions of 1924 and 1936, and 
tho Webbs’ own summary of the latter constitution as “ a 
now Declaration of the Rights of Man ”, and of the new 
electoral regulations) The Co-operative Publiahmg Society 
of Foreign Woikers has issued a translation of the 1936 
constitution in convenient pamphlet form (though Strong 
criticizes its “ sovietized English ”) 

323 Oonstitution (Fundamental Law) of the Union of Soviet 
Socialist Eepublics . , December 5, 1936 (Moscow, 1937) 

Tho most substantial study m the English language of 
the Russian soviet system is that of Webb, S and B. (322 — 
quoted pp. 396 and 409), and it is hlcely to remam the 
standard treatise foi a long time to come Its general 
attitude is friendly, at times almost paternal There is no 
formal bibhography, but a very large number of works are 
cited and described in the volummous footnotes Three 
separate indices assist considerably in the use of tins work. 
Volume I deals apooifieally with “ The Constitution ", and 
m the 2nd edn , the USSR, constitution of 1936 is com- 
prohendod by the addition of a new Appendix (XII) to 
Vol. I, and by devotmg part of the “ Postscript ” to Vol 11 
to it. Appendices I and II to Vol. I set out the political and 
admmistrative structure of the USSR in diagrammatic 
foira (the work of Tuniisr, S P ) and these diagrams may be 
compared with those in Witman (60) The general com- 
montaries often find Soviet Russia too large a subject for 
clear or adequate treatment, but KLantobowicz (4), with its 
excellent bibliography, and Buell (46), both treating its 
government as a dictatorship, and Munbo (62), a more non- 
commital tieatment, are particularly useful within a brief 
compass. Laski (37 and 48) is more enthusiastic where his 
works touch upon the soviet system Uis attitude is well 
summed up in an interesting article which he contributed 
to The Manchester Guardian — quoted p. 410 — entitled 
“ New Freedoms in Russia ” on the occasion of the publica- 
tion of the new draft constitution of the U S.^S.R. in 1936. 

Special worlcs upon Soviet Russia abound, but many are 
much out of date, and the majority are distmgmshed by 
more or less violent partizanship in one direction or another 
The following are among those which rise superior to the 
general level of boolis on Soviet Russia designed for Western 
readers • 
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324 TimiN, S. P , Peter the Qieat to Lenin A History of the 
Russian Labour Movement (London, 1935) Valuable for 
background, and for the first soviets in paiticular 

326 Rosibnberg, Abthuh History of Bolshevism . from Man 

to the First Five Year Plan (trans from tlio German, Borlm, 
1932, by Mobbow, I. P D , London, 1934) Syinpatliotio 
but not uncritical, and with a good select bibliography. 

326 Brailsfobd , H N , The Russian Worhera' Republic (Now 
York, 1920) and How the Soviets Woik (New York, 1927) 
Brief descriptions by a master of popularization that have 
yet to be surpassed 

327 BatselIj, W JR., Soviet Rule in Russia (New York, 1929). 
Heavily documented, and described by tho Webbs as “of 
lasting usefulness ”. 

328 HJabpee., S N , Civic Training in Soviet Russia (Chicago, 
1929) and Making Bolsheviks (Chicago, 1931) Excellent, 
but overlappmg 

329 Maxwell, B W., The Soviet State (New York, 1934) 
Paiticularly useful for local government and details of 
admmistratioii 

330. MrBKiNH-GirBTZEViTOH, B., La TMorie g&n&rale de Vitat 
SomiPique (Pans, 1928), with documentary appendices, m- 
cluding the texts, in French, of the USSR and R S F S.R. 
constitutions 

The above-mentioned works comment upon and frequently 
quote the writmgs of the founders of the soviet system in 
Russia, but in addition to State and Revolution (234o). 

331 Lbnin, N. (Ulyanov, VI), The Deception of the People by 
the Slogans of Bquality and Freedom (speech delivered in 
1919 English trans , London, 1936) and The State (lootm'e 
dehvered m 1919, English trans , London, 1934) were found 
illummatmg as brief summaries of his point of view, while 

332. Stalin (DznuaAHSViLi, J. V ), Marxism and the National 
and Colonial Question (trans Moscow and London, 1936-30), 
a collection of scattered writings on this theme, some stretch- 
mg back to before the Revolution, has paramount import- 
ance for the student of the ideological bases of the U.S.S R 
federation With it should be compared the monograph by 
Maoabtney, W. C , National States and National Minorities 
(284), the best objective study 

333. Teotsky, L (Bbonstein, P ), My Life (London and New 
York, 1930) exposes from his point of view the ideological and 
tactical clash of the Trotskyists and Stalmists over tho hones 
of the Leninist dogma From the man in possession there is 
the massive 
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331, Stalin (Dzugahsvili, J V ),Lemmsm (traaia. 2 vols., London, 
1934) In lighter vom is his interesting spoocli delivered on 
November 14, 1930, on the occasion of the presontafion of 
the final draft of the new constitution of the USSR, to 
the Congiess of Soviets, translated mto English as 
335 Tlio New Democracy — Stahn's Speech on the New OonsUtu- 
Uon (London, 1937 — quoted pp. 400 and 401). 

Two small works of special mterest because of the ante- 
cedents of their authors, may perhaps be specially mentioned 
out of the welter of rmpressions and comparisons the Soviet 
system m Russia has mspired. Those are 
330. Mathibz, a., Le BolcMvia-me et le J acohmisme (Paris, 1920) 
and 

337. Pabns, B., Moscow Admits a Oritic (London, 1936) 

A translation mto English is available of what are 
described as 

338 The Fundamental Laws of the Ohineae Soviet Republic (London, 
1934, with an introduction by Bnla Ktjn) Eirst-hand 
accounts have been given by travellers in 

339 Elumino, P., One’s Company (London, 1934) and, vhth the 
“ Great Trek ” mtervenmg, m 

340. Snow, E , Red Star Over China (London, 1937) A work by 
341 Yakhontofit, V A., entitled The Chinese Soviets (New 
York, 1934), was not used here. The Webbs (322 — Vol. II, 
p. 1098, n.) give it a poor reputation 

No detailed study of the various republics and territories 
of the USSR, has here been made, nor have then separate 
constitutions been consulted, apart from that of the 
R.S F S R For the texts in Russian see the bibliography 
to Dabhstid (2 — 4th edn., Vol. II, p 387), and to 
342. Yanbff, S., La Constitution de I’Union des R&publiques 
Somihques (Lyon, 1926). 

CHAPTER XXVII THE ITALIAN ALTERNATIVE 

Both Datodstb (2) — 4th edn., Vols. II and III) and 
MraKiNB-GtriDTziSivTroH (9) print French translations of the 
prmcipal Italian laws, decrees and other documents of con- 
stitutional importance issued between 1922 and 1930, but 
no comparable collections exist of those smce that date, 
and except for isolated documents translated by various 
foreign commentators, the official Italian texts (see Dabbstb, 
Vol II, for detailed references to the Qazzetta ufficiale and 
for a very full bibliography of texts and commentaries) have 
to be used. The “Bibliography of Dictatorship", prmted 
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in Kantorowitz {4 — quoted p 418'“'*) is more up to date 
for commontaiiea 

Of tlio oommcutarios listed in tlio Qeneml Bibho(jHiphy 
the following eontniii sopaiato sections dealing with tho 
govoriiment of fascist Italy in detail — Ray (41), BuiaLL 
(4C — revised in 2nd odn to 1937), Witman (61 — for ropro- 
sentation m diagrammatic form) and Munro (C2 — revised 
to 1938) Piocemoal disciisaion of Italian fascist govorn- 
inent m tho course of oomparativo surveys is to bo found 
in MiRKiNE-GuuTZiaviTan (9 — essm syntMtiqua preceding 
texts). Finer, Themy and Practice (42), Ford (47) and 
Laski (48). Tho annual volnnios of tho Statesnuai’s Yearbook 
(63) issued sineo 1922 give useful yoar-to-yoar outlines of tho 
evor-changmg fascist govornmontal system m Italy, and 
brief summaries of the most important laws and deoreos 
Of the innumerable worlis on fascist Italy in many 
languages, no investigator can hope to consult more than a 
selection, nor to recommend all of these The following 
works, representing a number of points of view, havo all boon 
found useful by tho present writer . 

343. Schneider, H. W , Malang the Fascist State (Now York, 
1928) Bnoyolopaedio and dispassionate, with invaluable 
documentary appendix and exhaustive bibliography up to 
1928. 

344. SoBNEiDER, H W , and Oloxigh, S. B., Making Fascists 
(Chicago, 1929). A partial rearrangement of Sclmeider’s 
earlier work, but with new material on civic training in 
fascist Italy. 

346 Spbnoeb, H R., Oovernment and Politics in Italy (Now 
York, 1932 — quoted p. 416") A valuablo straightforward 
account with useful quotations. Critical without being m 
any way an attack upon fascism. 

346 Finer, H, Mussolini's Italy (London, 1936 — quoted pp. 
416 *, 418 *'* 421 and 423) The best work yet on the subject 
in Enghsh, dispassionate up to a point, analysing Mussolmi 
and fascism more in sorrow than in anger 

347. King, B., Fascism in Italy (London, 1931), by the historian 
of Italian unity, is an avowedly anti-fascist ea^oad, historically 
plaimed, with useful appendices of documents (e g. the 
Electoral Law of 1928, and extracts from the Charter of 
Labour) Fascism’s greatest literary antagonist, 

348 Salvbmini, G , m The Fascist Dictatorshvp in Italy (London 
and New York, 1927), in Under the Axe of Fascism (London, 
1936) and many lesser writings, can be compared with 
Vildari, L., one of its leading pubhoists, in Italy (187), m 
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his earlier The Fasctat Expeiiment (London, 1928 — now 
rather out of date) and in his other apologia , 

For the political ideas of Italian fascism 

349. Lion, A., The Pedigree of Fascism (London, 1927) is a starry- 
eyed attempt at a philosophical justification of Mussolmi, 
who IS compared to Dante. Useful on antecedents. 

360 RoaoA, A , The Political Doctrines of Fascism (London, 1020) 
IS an exposition by an early exponent of them. 

351 Bboicerath, E von, Wcaen und Werden des fascistischen 
Staates (Berlin, 1927) is an objective German study, and 

362 Boenhae, C , Das italienische Staatsrecht des Fasctsmus 
(Leipzig, 1934), though less objective, is too early to have 
an axis to gi'md The economic side of Italian fascism is 
oxplamed by 

363 VoLPi, G , Italy's Financial Policy (London, 1927) as it had 
developed m its fiiat five years, and a translation of the 
Charter of Labour is appended. 

364 Roshnstock-Feanok, L., L'^eonomie corporative fascists en 
doctrine et enfait (Paris, 1934) discusses promise and achieve- 
ment and recent developments 

365. The Economic and Financial Position of Italy (Royal Institute 
of International Afiairs, Information Department Papers, 
No 16, London, 1936) eontams an mvaluable summary 
(Part I) of the corporative structure, with a useful dia- 
grammatic representation (p 6) that can be compared 
with Witman’s (60) and with Buell’s (46 — 2nd edn , 
p. 103). 

What the founder of Italian fascism wished the world to 
thmlc of it when he wrote or mspired the article m the 

366 A^nci/clopedioItoZiana (Milan, 1929-32, Vol. XrV, pp 847-84) 
on Fascismo (translated mto English and issued m pamphlet 
form, London, 1933) can be read m that contribution A 
Mussolmi bibhograpliy is of course beyond the scope or 
intentions of this work 

Foi the text of the curious constitution of Fmme, the 
ten Corporations of which (“ the ten muses ” of the constitu- 
tion, the unnamed tonth corporation bemg “ riservata alle 
forze mistoriose del popolo ”) are alleged to be the mspiration 
for tlie corporative system of fascist Italy, see 

367 D'AN:Nimzio,G jLaBeggenzaltalianadelOamaio Disegnodi 
un niiovo ordinamento dello Stato Libero di Fiume (Bibhoteka 
di Propaganda a cura deU’unione spmtual d’Annunziana, 
Sene A Libro 1, Novara, 1926). 

The impact and implications of fascism are brilliantly 
and mordantly discussed m the recent work of 
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368, Lippmann, W , The Good Society (Now York and London, 
1S37) Ho IS equally tronchant concerning the RuHsian 
alternative An eailior and biiefor summing up of these 
same alternatives was made by AlpbIiJD Weibeh, (142) befoio 
fascism came to his own oountiy Kantohowich (4), 
BABTHjfiiiCMY (283), Bumni. (46 — especially the introductory 
chapter) and Poan (47) all deal with the wider implications 
of the contemporary dictatorial trend 

Contemporary Spam is still in the hands of the pro- 
pagandists and the improssionists, but for Spam on the eve 
of the establishment of the republic of 1931 there is 

369. Madahiago, S de, Spain (Modern World Series, London and 
New York, 1930), and on the eve of the rebellion of 1930, 
the Enciclopcdia Espasa (98) and 

360. Peers, E. A., The Spanish Tiagedy (London, 1930), sup- 
plemented later by his Qatalonia Infelix (London, 1937). 
There is an excellent account of the “ Directory ” of Primo 
de Rivera and of the establishment of the republic, carried 
in the 2nd edn up to the early phases of the civil war, in 
Buell (46), while a good analysis of the constitution of 1931 
IS that of 

301 Greaves, H R. G., The Spanish Oonstiiiiiion (Day to Day 
Pamphlets, No. 16, London, 1933). Darbste (2 — 4th edn ) 
has the early decrees of the provisional government (Vol 
III — - the monarchical constitution of 1876 is in Vol. II), but 
not the republican constitution of 1931. An English transla- 
tion of this constitution was published in the periodical 
Current History (Now York) for Juno 1932 

Legband (96) breaks off his history of Portugal at the 
establisliment of the authoritarian r&gime of 1926, but 

362. Guyomab, E., La dictatw e miUtaire au Poitugal (Pans, 1927) 
describes the system m its early stages, while the developed 
Estado Novo is the subject of studies by 

303 Pereira nos Santos, J. P , Vn itat corporatif La constitution 
sociale et politique portugaise (Pans, 1936) and by 

364 Cotta, P,, Economic Planning in Corporative Portugal 
(London, 1937) Darbste (2 — 4th edn.) has the constitu- 
tion of 1911 with modifications and decree laws of constitu- 
tional significance up to 1930, but not the constitution of the 
Estado Novo 

Eor a brief account of recent developments m Albania 
and Greece up to 1936, see the latest edition of Miller (SOI). 
Darbste (2 — 4th edn.) has the repubhean constitution of 
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1926 and the monarchical constitution of 1928 of Albania, os 
well as tho Greek repubhcan constitution of 1927 and of the 
law of 1929 revising the Senate, with useful commentaries 
and bibliograplues For Greece up to 1928 there is 

366 MilIjBb, W , Greece {London, 1928), givmg more detail than 
his Ottoman Empire and its Successors (301) The second 
volume of 

306. The Balkan States !• — Economic. A Review of the Economic 
and Financial Development of Albania, Oi'eeoe, Bulgaria, 
Rumania and Jugoslavia (Information Department of the 
Royal Institute of International Affairs, London, 1936) will, 
it IS hoped, mclude a much-needed survey of political 
structure and recent governmental changes in the con- 
temporary Balkans. 

Damdste (2 — 4th edn.) has Kmg Alexander’s ukase of 
1929 auspendmg the Yugoslav constitution of 1921, as well as 
that constitution itself (Vol II) and his new constitution of 
1931 (Vol III) His emergency regime of 1929 is described in 

367 Yovanovitoh, M , Lardgime ahaolue Yougoslave (Pans, 1930). 

Smce the passmg of the Ermaohtigungsgesetz on March 
24, 1933, the constitutional system of the German Reich 
has been fundamentally modified by a series of governmental 
decrees The Weimar constitution as it stood on the eve of 
these changes is given by AnsohOtz (310 — 14th edn ) and 
the decrees themselves can be found m the official Reichs- 
gesetzblatt, or in more handy form, m a series of volumes of 
Reclams Umveisal Bibliothek, pubhshed very appropriately 
under the general title of Die Hitlergesetze (Leipzig, 1933 fi. 
In progress) at Rpf 40 apiece They aro also to be found m 

368 Hoohh, W (ed ), Die Oeaetzgebung des Kabmetts Hitler • Die 
Geeetze in Reich und Preussen seit dem 30 Januar 1933 
(Berlin, 1933 ff In progress), and m a number of other 
unofficial German editions The earher decrees of the rSgime 
have been translated mto English by 

369 Pollock, J. K., and Hbnisman, H J , The Hitler Decrees 
(Ann Arbor, Mich , 1934) Authorized summaries and com- 
mentaries upon the leading decrees have been published m 
the series 

370. Das Recht der Nationalen Revolution (ed Kaishnberg, G , 
and Mbdious, F. A , Berhn, 1933 ff ), of which Ho. 1 {Pro- 
gramm der Reichsregierung und ErmdehUgungagesetz), No 2 
{Gleichsohaltung der Lander mit dem Reich), No 3 (Das 
Reichsstatthaltergesetz) and No 9 (Der Neuaufbau des Reiches 
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naoh dem SeichsTefornigcsetz vom 30 Jamutr 103d) have boon 
Uped bore Another antliorizod aerios la 

371. iStaat. Recht Wirtschaft (ed WifiLS, P., Diesdon, 1933 il ) 
of which No 1 {Staat und Volk — Staatskundc, des deutsclicn 
Einheitastaates, 4th edn , 1936) has boon used. 

Buell (46) has a very good section on tho Thud Raich 
up to 1937 and Munbo (62) eovora it in detail as well, while 
WiTMAN (60) charts its system of governmont Tho follow- 
ing special works have boon found useful here : 

372. GnnENWOOD, H P , The Qeinian Revolution (London, 1934) 

373. Tillmann, A , L' Organisation icononiique et sociale du 1II‘ 
Reich (Paris, 1936), with an excellent bibliography 

374. Mabx, P. M , Government in the Thud Reioh (New York, 1930) 

376 Mowbbb, B , Germany Puts the Clock Back (New Yoik, 1932, 
London, 1933 Revised edn., London, 1937) 

376. Robehts, S H , The House that Hitler Built (London, 1937). 

377 Bbadv, The Spii it and Structure of German Fascism (London, 
1937), less judicious than Roberts, but more thoiough in 
places, and containing useful charts, 

378. Schumann, B L , Hitler and the Nazi Dictatorship (New 
York, 1937). 

Of the writings of the founders of the Third Reich, 

379 Hitlhe, a , Mem Kampf (129-130 Auflage, 2 vols in one, 
Munich, 1936, was the edition used hero. Tho authorized 
English translation is bowdlerized to the extent of bemg 
quite worthless) is of course indispensable. (Quoted pp, 347 
and 361.) Others of importance include 

380. Bedbr, G , Das Prograinm der N.S.D A P. und seme weltan- 

schaulichen Grundgedanken (Munich, 1932 Many other 
editions), 

381 Brick, W , Der Neuaufbau dee Reiches (Berlm, 1934), 

382 Goebbels, J , VomKaiseihof zur Reichskanzlei (Munich, 1934), 

383 Gobbing, H , Der Geist des neuen Staates (Beilin, 1937) and 

384 Rosenberg, Alebed, Das Programm dei Bewegung erweitert 
durch das Agrar -Programm (new edn , Munich, 1934) and 
Dei Mythus des 20ten Jahrhunderts (new edn , Munich, 1934) 

386 Das NationalaoziaKstiaehe Jahibuch (annual publication) is 
valuable and most revealing for the current structuie and 
standpomt of the N.S.D A.P 

CHAPTER XXVIII. THE AMERICAN WAY 

For texts see the Bibliographies to Chapters II and XVII. 
Dabeste (2 — 4th edn , Vol. VI, pubhshed 1934), though 
the texts are in French, is extremely useful for its extensive 
bibhography of worlcs and articles on every detail of the 
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federal constitution, and for its topical analysis of all the 
state constitutions With the latter can he compared an 
earher attempt, 

380 New York State Gonshtutton Convention, Commission ‘ Index 
Digest of State Constitutions (New York, 1916). The con- 
temporary state constitutions are beyond the scope of this 
work, but 

387 Holoomb, a. N , State Qmerrvment in the United States (New 
York, 1931) IS a useful recent survey. Perhaps the Nebraska 
experiment m dispensmg m 1937 (alone among the states) 
with a second chamber, deserves special attention This 
has been discussed by 

388. Sunning, J. P., The One-House Legislature (New York, 1937). 

Buyob (69 — revised edn ), Brogan (70 — quoted p. 
454 ») and MoBain (71) remam useful for the government 
of the United States m its development up to the “ New 
Deal ” era With them may be compared 

389. Corwin, E , The Constitution and What it Means Today 
(Prmceton, 1924) and the two works of 

390 Munro, W B , The Invisible Government (New York, 1928) 
and The Makers of the Unwritten Constitution (New York, 
1930). A more recent and challengmg study is 

391 Elliott, W E , The Need for Constitutional Reform (New 
York, 1936). 

The New Deal in government itself has produced a large 
number of writmgs by those associated with it and those who 
object to some or aU of its features. Of the former 

392 Titgwell, R. G., The Battle for Democracy (New York, 1936 
— quoted p. 459), especially his first essay, entitled “Design 
for Government ”, is one of the most significant, while of 
the latter Lippmann, W., The Good Society (368 — quoted pp. 
460 and 466) is by far the most thoughtful, and represents an 
attitude reached after much tentative approval of the New 
Deal m such writmgs as 

393. Lippmann, W , The New Imperative (New York, 1936 — 
quoted p. 464) Even now it is the methods, not the ends 
of the “ New Deal ” to which he objects. Of the many 
efiorts to link up the Roosevelt experiments with J eSersonian 
Democracy, or to depict them as running counter to it, 

394. WiLTSB, C M., The Jeffersonian Tradition in American 
Democracy (London and New York, 1937), a book possessmg 
value beyond inunediate controversies, attempts the first of 
these taslrs, and 

396. Adams, J T., The Living Jefferson (Now York, 1937), 
attempts the second. An extremely useful diagram settmg 
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forth “ Financial Irrigation of the United States by Funds 
appropriated for Emergency Uso under the New Deal ” was 
published in connection with an unaigiiod article on The 
Federal Budget — quoted pp. 462 and 464 twice — in the 
magazine Fortune (New Yoik) for December 1934 For 
alternatives, withm the framework of the libortarian state, 
to the “Now Deal” attempted in the U.S.A , see Child, 
M. W , Sweden • The M%ddle Way (149) for a description of 
achievements m Sweden, and 

396 Maomillan, H , The Middle Way (London, 1938) for a dis- 
cussion of possibilities m Great Britain 

New Deal controversies havo also focused renewed atten- 
tion upon the Supremo Court of the United States m the 
constitutional system. For background there is the standard 
work of 

397. WAiiiimN, C , The Supreme Court in United States History 
(revised odn , 2 vols , Boston, 1926) and 

398 Hainbs, C. G , The American Doctrine of Judicial Supremacy 
(2nd. edn., revised, Berkeley, 1932). Specially relevant to 
recent controversies are . 

399 Pinto, R., Les juges qui ne gouvement pas (“ Opmions dis- 
sidentea t, la Cour Supiemo des iStats Unis, 1900-1933 ”, 
Pans, 1934), with which may bo compared 

400 Libit, A., The Dissenting Opinions of Mr Justice Holmes 
(New York, 1929), 

401. CoBWiN, E. S., The Twilight of the Supreme Court (New 
Haven, 1936) and 

402. Alfangb, D , The Supreme Court and the National Will (New 
York, 1937) 

George Bernard Shaw’s somewhat unorthodox view of 
the constitution of the United States is quoted (on p 4541) 
from 

403 Shaw, Q. B., The Future of Political Science in America (an 
address delivered on April 11, 1933 New York, 1933) A 
more recent unorthodox but very interesting view is 
that of 

404. Wbbb, W P., The Crisis of a Frontierless Democraoy (New 
York, 1937), which may be regarded as yet another product 
of the stimulus given to the remterpretation of the United 
States’ development by 

406 Ttontto, F. J., The Frontier in American History (last edn , 
New York, 1928 -—quoted p. 466). The quotation on p. 
462 IS taken from an article in the Manchester Guardian by 
Laski, H J., on the occasion (September 17, 1937) of the one 
hundred and fiftieth aimiversary of the constitution of the 
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• 

United States of America, and may be taken as representative 
of the orthodox liberal view of that matrument The extracts 
from speeches of ex-President Hoover and President Pjankhn 
Roosevelt — quoted p. 452 — were taken from newspaper 
reports 

406. Haokbh, L, M , Ammcan Problems of Today (New York, 
1938) IS an up-to-date general survey, useful for the relation 
of constitutional to other trends of recent years. It was 
soon too late to be used here 




ALPHABETICAL LIST OE AUTHORS 
DIRECTLY QUOTED 

Tim names of the authors and short titles are followed, within 
parentheses, hy the i efei ence numbers of those mentioned in 
the foregoing Bibliogi aphy (where full tides can be found) and 
then by the numbers of the pages of the present bool on whioh 
the works in question are quoted. Substantial quotations 
are indicated in heavier type. 
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BAUlili, 0,, Austrian Revolution (227), 262 
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Fortune Magazine, 462, 464 
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HamSvy, E,, History of the English People (173), 163', 154, 160', 160-01 
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Hanoook, W K., British Commonwealth Relations (318), 370 
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70, 180, 187 


Switzerland — oonid 

Act of Mediation (1803), 69-70, 
180, 184 

Confederate Poet (1816), 70, 

181- 183 

Pedeial Constitution of 1848, 
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